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ABATEMENT. 
A plea in 

Defendant cannot plead in abatement after he has filed an affidavit of defence. 

A defendant who has made defence on the merits in a case before a justice 
of the peace cannot plead in abatement on the appeal. -^Cunningham vs. Ocean 
Coal Company. 172. 



AFFIDAVIT OF DEFENCE. 

Where goods levied on under a landlord's warrant were replevined by the 
lessees wife, on whose replevin bond a married woman was the surety no objec- 
tion being made thereto and judgment was entered for want of* an affidavit of 
defence, the plaintiff will not be ruled to perfect her bond and the defendant 
permitted to file an affidavit of defence on a petition not embodying a prayer for 
the opening of the .judgment. 

The fact that the surety on a replevin bond is a married woman, £he bond being 
approved by the prothonotary and his action unappealed from* does not render the 
writ of replevin absolutely nugatory and void. 

The court will not open, at the instance of new counsel, a judgment allowed 
to be entered . through the failure to take the right course, or mistake of law, or 
negligence of former counsel for the defendant. — Rehm vs. Askew et al. 142. 



Duffy vs. Mell,— 166. — See Demurrer. 



The principle is well settled in Pennsylvania that in an action upon a judg- 
ment in the court of another state, the record may be contradicted by evidence 
of facts impeaching jurisdiction. 

In order to prevent judgment the defendant must aver some defect in the 
jurisdiction in the court of another state, either of the person, or of the subject 
matter of the suit, or of the amount of the judgment. — James S. Carey Assigned 
to George K. Johnson vs. Hugh B. Andrews. 196. 



APPEAL. 

Appeal of Dunmore District from report of Borough Auditors for 1903. 138 
Where a case on the trial list is continued three days before the beginning 
of the term, at the instance of the defendant, who is ordered to pay such costs 
as the plaintiff might incur by reason of the continuance, and it is agreed that 
counsel for the plaintiff shall notify the eleven witnessess subpoenaed for the 
plaintiff of the continuance, and said notification is made by the constable who 
served the subpoenas, the constable's compensation for serving the notices will 
not be allowed as costs in addition to his fees for serving the subpoenas. — Ranck 
vs. Brackbill.— 157. 

ARREST OF JUDGMENT. 
Special incompetency to testify in a particular case does not of itself involve 
incompetency to make an information or appear as prosecutor in the same case. 
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A husband can become a prosecutor in a criminal action against his wife's 

paramour based upon the adultery in which she was a participant. — Com. vs. 

Vance. — 179. 
a ATTACHMENT. 

A distributive share in an estate can not be attached In the hands of am 
executor or administrator by proceedings before a justice of the Peace. There 
Is no act of assembly which gives him such jurisdiction. A justice can not, 
under the law, issue an execution without a' previous scire facias, when the 
judgment is more than five years old. — Vosburg & Washburn vs. Ida M. Miller, 
Admx., &c. Garnishee of Howell Miller. — 64. 



A foreign attachment will be dissolved, unless the non -residence of the de- 
fendants is averred in the affidavit of cause of action, although the writ issued 
against them as such. 

A garnishee may move to dissolve a foreign attachment for an irregularity 
apparent on the record. — Glbney vs. Pennsylvania Motor Car Company. — 164. 



George A. Walker vs. Annette Reynolds et al. — 246 — See Garnishee. 

AUDITOR. 
Exceptions to Report of. 

The wife of a non- contesting husband is a competent witness to prove her 
claim in the distribution of his assigned estate. 

Clause "c," Sec. 5. of the act of May 23, 1SS7, P. L. 158, only applies where the 
husband is claiming the property or is on the side of the creditors as against the 
wife. 

Clause "e," Sec. 5, of said act, does not apply where the husband has been de- 
clared a weak-minded person. 

Notes under seal were held by a woman against a man whom she subsequently 
married. The only objection to her claim by creditors was want of consideration. 
Held, that as to these claims in the absence of an averment of fraud or mistake 
she was not In the first instance required to prove consideration. — Sunderland's 
Estate, 190. 



Appeal of Dunnlore District from report of Auditors — 206. 



BAIL, Common. 
Rule to Discharge Defendant. 

The defendant cannot be held to bail in an action of -slander, without proof of 
special damage, or that the defendant is about to leave the state or go out of the 
jurisdiction of the court. 

The act of 1903. P. L. 49, adds a new element of damage In actions for libel, 
viz: "Damages for the physical and mental suffering endured by. the injured party 
or parties." But this is not special damages within the meaning of the law, but 
general. 

Special damages are such as the law will not infer from the nature of the 
words themselves. They must, therefore, be specially claimed in the pleadings and 
evidence of them mast be given at the trial. 

Recovery for injuries to feelings and mental sufferings are recoverable as 
general damages. When special damages are not claimed a defendant should be 
discharged on common bail. — Ezra H. Ripple vs. Richard Little, 193. 



BOND— Defective. 
Rehm vs. askew et al., 142. 
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The purposes of the act of April 19, 1901, P. L. 88, were (1) to fix a time within 
which a forthcoming: bond must be filed, (2) to make certain the condition of such 
bond, (3) and to relieve the sheriff and his sureties from liability from taking: a re- 
plevin bond which proved insufficient at the time of rendition of judgment, although 
sufficient at the time it was given. 

The sufficiency of the forthcoming: or counter bond must be determined by the 
sherihr, and his responsibility for taking: an insufficient one has not been changed 
by the act of 1901.— Hill vs. Mervihe, 184. 



BUILDING AND LOAN ASSOCIATIONS. 

Plaintiff took a mortgage dated June 17, 1902, on land described identically as 
in defendant's deed. February 7. 1901. a mechanic's lien was filed against de-' 
fendant. 

The premises sought to be bound by the lien are not described in any particular 
like those in the mortgage except as to- the foundation of the building. 

When the lien was filed there was no house to describe as the lien was for "ex- 
cavating a cellar and the masonry for a foundation." 

The description in the lien does not designate the block. nor on what side of the 
street the supposed lot is located. On the face of the papers the description in the 
lien cannot be identified with the lot described in the mortgage. 

At a foreclosure proceeding the mortgagee was the purchaser at a price insuffi- 
cient to pay both claims. The alleged lien was prior in time' to the mortgage. Its 
validity was attacked by the plaintiff. 

Held: That the lien is defective because of the insufficient description of the 
building and erroneous description of the locality under the provisions of Sec. 12 
of the Act of 16th June, 1836, relating to mechanic's liens. — The Security Building 
& Loan Savings Union v&r Jesse G. Colvin. 4. 



Defendant held title by deed, in the name of "Michael Grecula." Mortgagee 
had securities drawn to correspond with the name as. found in the deed. A sheriff 
sale took place on a judgment entered on a bond accompanying the mortgage. 

The fund realized from said sale is contested by a judgment creditor, whose 
judgment is prior in time to that of the mortgagee and was confessedly the first 
lien on the land. 

The latter judgment was indexed and docketed against "Mike Greczula." Either 
of the liens is sufficient, in amount to take the whole fund. The Christian name of 
the defendant as signed is either "Majk" or "Majh." 

Held: That "Majk" is quite well known in this locality to he the Polish and 
Slavish equivalent to the English "Mike" and so pronounced. 

As to "Greczula" and "Grecula." the rule of idem sonans applies. 

It is the creditor's duty to see that his judgment is correctly indexed. This is 
so because the function of the index is what its name implies — a pointer. It points 
to the record proper; the judgment docket which is the real head and source of 
information regarding liens. 

Where there is a variance between the signature to an instrument and the 
name as docket in the entry o fa judgment thereon, the searcher may not ignore 
the docket entry and govern himself by the signature as the real source of con- 
structive, notice. 

A judgment docket contains the record evidence of liens which is constructive 
notice to all interested. The index to this docket has not the same force and effect. 
Its purpose is to point the way to the docket, but not to take its place. Th€ 
variance between the index and the docket does not differ in principle between the 
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signature to an instrument and the name as docketed in the entry of judgment 
thereon. — The German Building & Loan Association No. 9 vs. Michael Grecula, 28. 



After a sheriff's sale has been confirmed by the payment of the purchase money 
and the acknowledgment and delivery of the deed, it is too late to set aside the 
sale, and compel the purchaser to deliver up the deed to be cancelled. 

It is the policy of the law that there be a time fixed when all irregularities are 
cured and the law fixes the acknowledgment of the deed as the time. The rule is 
that after acknowledgment and delivery of the deed the proceedings have passed 
beyond the grasp of the court. 

It has been held that the acknowledgment of a deed may be stricken off and 
the sheriff's sale set aside for fraud, if application be promptly made, where the 
deed has not been delivered; or if application be made before the expiration of the 
term. 

This reason does not apply where the application is made by the purchaser 
who voluntarily surrenders up his deed to the court for cancellation, and no Inter- 
vening rights are involved. 

One of the important functions of the Court of Common Pleas is to supervise 
the execution of its own process, in order to prevent injury and injustice to its 
suitors. A purchaser at sheriff sale has the right to waive the effect of the delivery 
of a deed to him, and to surrender it for cancellation with the permission of the 
Court. — State Capitol Building & Loan Association vs. Michael Roche, 41. 

CAPIAS. 

Under the Act of July 9, 1901, section 6, P. L. 614, a capias ad respondendum 
may be served either by arresting the defendant and holding him to bail or by 
serving the writ as a summons. When the defendant enters bail after the issuance 
of the writ, without a previous, arrest, he waives the formality of the arrest, and 
he cannot afterwards be arrested under the writ, nor can either party complain 
that no arrest was made. It follows that a writ Issued against a minor defendant, 
who, under the act, is not liable to arrest, must be quashed, when bail was entered 
for the defendant in the sum required without an arrest. — Powell vs. Perkins, 160. 

CA8E STATED. 
Hamill vs. Andresak, 152. — See Taxes. 

CERTIORARI. 
A case begun before an alderman and partly heard by him cannot be deter- 
mined by his successor. Any other interpretation given to the Act of March 20, 
1810, 5 Sm. L. 161, Section 16, would lead to absurd results. — N. W. Abbey vs 
Joseph Hannick et al., 62. 



Commonwealth vs. Nice & Schreiber, 148. 



Under a fair and reasonable construction of the act of 22d March, 1814, the 
defendant's affidavit, that the title of land would come in question, was presented 
in due time, even though the plaintiff had sworn a witness. — W. W. Baylor et al. 
vs. J. W. Tiffany, 161. 



The act of 22d March, 1814, and the supplement of July 2, 1901, P. L. 608, re- 
quires that the affidavit ousting the jurisdiction of justices of the peace must be 
made and security tendered before the trial, and the making of the affidavit without 
tendering security amounts to nothing and is of no effect.— Baylor et al vs. Tiffany, 

163. 

COMMONWEALTH. 

Cnallenges for cause are unlimited in number so far as cause is shown, and 
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unrestricted as to time when they shall be exercised, so long as the oath has not 
been tendered to the objectionable juror. This is stated to be the rule in homicide 
cases as to the time during which the right may be exercised, and there is no 
reason why it should not be applied in all criminal cases. The exercise of such 
challenge, however, is not governed by statute, but is a common law right. 

A peremptory challenge is one which may be made or omitted according to the 
judgment, will or caprice of the party entitled thereto without assigning any cause 
or reason therefor, it being, a mere right to reject but not to select jurors. In a 
case of misdemeanor, it did not exist at common law. 

In this state the right of peremptory challenge, its extent and the time and 
manner of its exercise are purely statutory in all cases, either of felony or mis- 
demeanor, except that by virtue of the most recent enactment on the subject in 
cases not exclusively triable in the Oyer and Terminer, the court may, by general 
rule, fix the time and manner of making the challenge different from that pre- 
scribed by the act. 

The act of 1901 requires that all "challenges shall be made and assigned by the 
commonwealth and defendant respectively when the juror is called." The party 
must avail himself of this privilege as it comes to him in turn. If the juror is not 
rejected by the party having the prior right he IS necessarily passed to the other 
party. No special formality is required nor observed in so doing. Anything to 
give notice to the court and the opposing counsel that the juror is turned over to 
the other side is competent to indicate his acceptance and a waiver of the right of 
challenge. — Commonwealth vs. David B. Evans, 59. 



Commonwealth vs. Weiss, 91. 



Commonwealth ex. rel., P. J. Moore, Inspector of Mines, etc., vs. The Price- 
Pancoast Coal Company, 111 



Commonwealth ex. rel., W. R. Lewis, District Attorney, vs. Frank Becker, 
Sheriff, 116. 



A district attorney found a citizen charged with the crime of bribing council- 
men. There was a warrant out for his arrest. The warrant could not be served be- 
cause the officer could not find the defendant, after diligent search. The statute 
of limitations would run out before the next grand jury. 

Held: That under these circumstances it was the bounden duty of the repre- 
sentative of the commonwealth to bring the matter before the court, and ask per- 
mission to present an indictment to the grand jury, then sitting, without a pre- 
liminary hearing or a previous binding over of the said defendant to appear at 
court. — Commonwealth vs. Patrick J. O'Boyle, 133. 



Commonwealth vs. Nice & Schreiber, 148. 



A verdict which imposes costs on a prosecutor but fails to name him is futile 
and inoperative and will be set aside although, before the jury was sworn, the 
name of the prosecutor was endorsed, by request, upon the face of the indictment. 
— Commonwealth vs. Resh, 155. 



Commonwealth vs. Schulte, 158. 



Commonwealth vs. Miller, 174. — See Indictment. 



Commonwealth vs. Vance, 179. — See Arrest of Judgment. 



Commonwealth vs. Richard Little, 271. 
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Commonwealth ex. rel., John J. Mc Andrews vs Edward A. Jones. County Con- 
troller, 328. — See Mandamus. 



Commonwealth ex. rel., L. M. Evans, etc, vs. The Morss Hill Coal Co.. 364. 

DEMURRER. 

Plaintiff brought suit for two months' salary* Court decided In favor of de- 
fendant. 

Subsequently plaintiff brought suit against same defendant for one year's 
salary, including the two months in the other case. 

The defendant filed a plea in abatement and the plaintiff demurred to the plea. 

Held: That while authorities are numerous as to what may be taken advan- 
tage of by a plea in abatement: nowhere can a case be found that a, former suit 
finally adjudicated, although between the same parties and for the same cause of 
action, can be pleaded in abatement. — John A Neuls vs. City of Scran ton, 31. 



It was clearly the legislative intent that the assessments, authorised by the 
Act of May 18. 1871, P. L. 896, should be against both the property and the owner. 

Where a declaration fails to exhibit whether the assessment alleged is personal 
against the defendant or merely against the lands described in the statement, it is 
defective in a material particular and fails to disclose a cause of action. 

The provisions of the Act of 1871, relating to the City of Franklin, are essen- 
tially the same as those of Section 22. Art: 15, Act of May 23, 1889, P. L. 277. which 
relates to the government of third class cities. 

While the Act of 1889 confers upon the city power to collect a paving assess- 
ment by common law action, it is to be noted that Section 22 does not purport to 
subject the assessment to that remedy unless it has been registered. 

Registration must be proven upon the trial as an element of the city's case and, 
being necessary to be proven, it must be averred in order that the declaration may 
show a cause of action. — City of Scranton vs. N. G. Robertson, 145. 



Duffy vs. Mell. 167. See Affidavit of Defence. 



John Burke vs. The Wilkes- Barre & Scranton Railway Company, 260. 



Nelson A. Gardner vs. S. G. Shoemaker, 262. — See Justice of the Peace. 



Commonwealth ex. rel., John J. McAndrews vs. Edward A. Jones, County Con- 
troller, 328. See Mandamus. 

DETECTIVE. 
Application for License. 

The act of May 23, 1887, relative to the appointment of private detectives is 
merely directory. The necessity of appointing and the quliflcations of the applicant 
are within the discretion of the court. — Dickenson's Petition, 291. 

DIVORCE. 
Rule for a Decree. 

Where there is no' personal service of a subpoena the llbellant's testimony, as 
to the desertion, is clearly incompetent under the statute and must be disregarded. 

The act approved 28th of April, 1903, P. L. 326, which is a supplement of the 
act of 26th April. 1850, does not give the courts jurisdiction of causes of divorce 
arising in a foreign state or country, unless the parties have a dcmicil in the state 
where the proceedings are instituted. 

Domicil is the true test of jurisdiction. 

Even if the legislature undertook to give the courts jurisdiction where the 
parties to be affected had no domicil in the state, such jurisdiction would not be 
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valid. While the statute allows the courts of this state cognizance of causes of 
divorce originating without the state that is subject to the limitation that in some 
way the respondent is brought within the jurisdiction of our courts. 

Where after the cause of divorce has arisen the injured party betakes him or 
herself to this state he or she cannot thereby draw the domicil of the other party 
in it so as to give our courts jurisdiction. The redress must be brought in such 
cases in the forum of the respondent. — Rose Zeno vs. Albert Zeno, 140. 

EJECTMENT. 

In 1S96 plaintiff brought an action of ejectment. It resulted in a verdict for the 
* defendant. A second ejectment brought • in 1899 resulted in a non-suit for de- 
fendant. A third ejectment was brought in April, 1903. 

The defendant claims that because the latter suit was not "pending" when the 
act ot. 1901, P. L. 142, was approved; therefore, the plaintiff is not within the pro- 
tection of the exception of the third section of the act. 

Held: That the matter depends upon the interpretation of the first section of. 
the act. k 'Where one verdict shall * * * be given * * • a judgment be en- 
tered thereon, no new ejectment shall be brought, etc." 

The act must be construed as operating prospectively where rights existing 
at the time of its passage were concerned. Unless a legislative intent to the con- 
trary is declared or necessarily implied from the circumstances or language used, 
an act of assembly must be construed as prospective in its operation. 

This is a general principle always recognized in the interpretation of statutes. 
Therefore, the act of 1901 does not bar the plaintiff from his third ejectment. 

Where parties waive a 'jury trial and submit the case to a judge, his decision 
is equivalent to a verdict. A compulsory non-suit, however, does not take the 
place of a verdict. Upon application proceedings will be stayed until costs in a 
former action are paid. — W. O. Miller vs. George W. Cramer, et al., 22. 



Elizabeth Li Us et al. vs. Margaret Cook, 197 

EMBEZZLEMENT. 
Commonwealth vs. Miller, 174. — See Indictment. 

EQUITY. 

The testatrix, a widow upwards of seventy- five years of age, conveyed to her 
grandson two years previous to her death all of the property of which she was 
possessed, in consideration of one dollar ($1.00) and "upon consideration of the 
moneys which the said Joseph E. Hosie has from time to time contributed to the 
support of the said Mary Hosie during the last three years and the care and atten- 
tion that he had given to her comfort in her old age and infirmity.- 

The said testatrix left living two sons and three grandchildren, one being the 
grantee in the deed hereinbefore mentioned. 

The deed was read to her by a notary public, who explained its contents and 
the testatrix stated she understood the full import of the deed and her act in exe- 
cuting i*. 

One of her sons sought to have the deed set aside alleging undue influence, 
or that the grantor was not of sound and normal mental capacity when she exe- 
cuted the deed. 

Held: That even though it was shown that the deed was prepared at the in- 
stance of the grantee lay counsel who never had any instruction directly from the 
grantor with reference to it; that the grantee requested a. notary public to go to 
the old lady's house to take her acknowledgment and witness the execution of the 
deed; and he also procured the assistance of another to act as witness, and that 
at the time of the execution of the Instrument the parties present were the grantor, 
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the grantee, the notary public and the other witness, yet the deed having been 
read over to her by the notary public, who asked her if she realized what she was 
doing and told her she was deeding all of her property to Joseph for one dollar 
($1.00); Joseph also telling her she was deeding all of her property over to him, 
and she stating that she did understand and if it was twice as much she would 
give it to him, showed that the deed was the free and intelligent act of the grantor, 
and was in every respect an honest transaction. — Michael H. Hosie vs. Joseph E. 
Hosie, 44. 



The question to be determined was whether a county treasurer, taking the 
office the first Monday of January, 1901, after the county had passed into the salary 
class, was entitled to commission, or to the salary fixed by the act of 1895. 

Court was also asked to state an account between the treasurer and the county 
and in effect to enter the judgment against him as well as the commissioners for 
any excess he had received over and above the amount of said salary- 

The act of 15th April, 1834, P. L. 537, Section 47, et seq., prescribed how and by 
whom such account shall be settled, viz. by the county auditors. 

The act of 27th June, 1895, P. L. 403, transfers this duty of the auditors to the 
county controller, in counties having a county controller. 

From the settlement stated and filed by the auditors and controller, an appeal 
may be taken to the common pleas by either party. By the act of 12th June, 1879, 
P. L. 208, any ten or more taxpayers may appeal in behalf of the county, from the 
report of the auditors. 

It is provided by the 16th section of the act of 1895, supra, relating to duties 
of controllers, that his report "shall have the same effect as the report of the 
auditors, under said act of 15th April, 1834, with like rights of appeal therefrom." 

Held. That the appeal provided for by the act of 1878, from a ' report of the 
auditors will also lie to the report of the controller, if necessary, to protect the 
county. It follows, therefore, that there is a specific remedy for the injury com- 
plained of in the bill, and the case falls under the provision of the act of 21st 
March, 1806, 4 S. M. L... 332, Sec. 13, which enacts that "where a remedy is pro- 
vided, a duty enjoined, or anything directed to be done by the act of assembly, the 
directions of the act shall be strictly pursued." — J. J. Jermyn et al. vs. Joseph A. 
Scran ton, County Treasurer et al., 74. 



Norton vs. Kramer, 86. 



The Borough of Taylor vs. W. P. Boland et al., 109. 



Commonwealth ex. rel., P. J. Moore, Inspector of Mines, etc., vs. The Price- 
Pancoaat Coal Company, 111. 



Warren LeFrance vs. The Lackawanna & Wyoming Valley Railroad Co., 129. 



Hiram Cole vs. Emmet M. Lowery, 225. 



Providence and Abington Turnpike & Plank Road Co. vs. Jane Reap. 251. 



Ann Finnegan vs. Martin Walsh. Patrick Finnegan and Mary E. Boyd, 266. 
See Fraud. 



Plea and Answer. 

Joseph J. Jermyn et al. vs. City of Scranton et al., 293. 



Joseph J. Walsh vs. John F. Langan. 303. — See partnership. 



Commonwealth ex. rel.. L. M» Evans, etc. vs. The Morss Hill Coal Co., 364. 
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FEIGNED I88UE. 

A gave B a judgment note for $6,845, date Oct. 30, 1899. Subsequently an item 
of $2,646.83 was applied as a credit to the said judgment. This credit represented 
the amount realized from four executions Issued on four judgments. 

On these executions the stock and goods of B were sold, mostly to the plaintiff. 
His attorneys leceipted the amount of the purchases, after the costs were paid, 
upon the four executions pro rata. 

The sheriff's return showed a credit, by receipt of plaintiff's attorneys, of 
$2,645.83 to apply on the judgment of $6,845. 

At the trial A contended that the sheriff's return was not conclusive; that it 
was only prima facie proof of a credit on the judgment to the amount of $2,645.83, 
and that the right to this credit was rebuttal and extinguished by the evidence. 

Held: The return not being obscure nor ambiguous; and there being no mis- 
take or fraud in connection with it, the sheriff's return is conclusive between the 
parties. The law is settled that the return cannot be contradicted by either party 
in the action in which it is made.— J. O. Ackerman vs. Joseph Josephs, 25. 

FRAUD. 
Evidence of. 

An absolute conveyance will not be set a*«de on the testimony of a grantor 
and another person, when the testimony is doubtful, inconsistent and contradictory 
of other facts in the case. 

Evidence of fraud must be clear, precise and indubitable to support a decree 
for cancellation of a deed. 

Natural love and affection is a good and sufficient consideration for deed 
between parent and child. 

In the absence of fraud, accident or mistake, a conveyance of real estate by 
deed, will not be set aside by a court of equity. 

When the answer of defendant is responsive to the bill of plaintiff, the testi- 
mony of two witnesses, or of one witness and other evidence equivalent to a second 
witness is necessary to support a decree for plaintiff, even if there be no testimony 
on the part of defendant. — Ann Finnegan vs. Martin Walsh, Patrick Finnegan and 

Mary E. Boyd, 266. 

GARNISHEE. 

Judgments upon interrogatories and answers can only be entered where it 
appears that the plaintiff is clearly entitled to it and that it would be useless 
expense and waste, of time to require the case to be proceeded with to issue and 
trial. 

If the facts stated in the answer are insufficient to sustain it, a judgment will 
be refused. 

The Court cannot go outside the admitted facts or receive extraneous proofs 
to qualify or contradict them. The admissions, like a special verdict, form the ex- 
clusive foundation of the judgment.— George A. Walker vs. Annette Reynolds, et 

al., 246. 

HUSBAND AND WIFE. 

When, in an action brought by a wife against her husband's father and mother 
for the alienation of her husband's affections, it appears that plaintiff went to New 
York with the "son of the defendants, a minor of seventeen, and was married to 
him, and as soon as the defendants discovered the marriage, they consulted coun- 
sel in New York, and being advised by him that, under the laws of that state, the 
marriage was void, they instituted proceedings to have it annulled, and there is no 
evidence that the defendants prevented their son from returning to the plaintiff* 
nor that they had alienated his affections, a non-suit will be entered. — Becker vs. 
Becker, 144. 
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IN RE: 
Estate of Maria Donnelly Nallin. 

With the probate of the will the register's judicial powers cease. Under the 
constitution all questions thereafter touching the probate or the validity of the will 
are to be determined by the Orphans' Court, on appeal from the register's decision, 
when the proper issue may be framed. 

A register is a statutory official, and may exercise no powers except those' ex^ 
pressly granted; and the only instance where he is authorized to revoke 'letters of 
any kind granted by him is contained in the 28th Section of the Act of 1832, Where 
insufficient security has been given. 

His power to revoke letters of administration rests on exactly the same ground 
as does his power to revoke letters testamentary and the latter power being de- 
clared unwarranted, it follows that the present practice of petitioning the register 
to revoke letters of administration must be abandoned. 
v The register has no power to review his action in probating a former will. 

The proper course for a petitioner is td take an appeal to the Orphans' Court 
from the action of the register in probating the first will and not from his refusal 
to revoke it. — Estate of Maria Donnelly Nallin, Deceased, 10. 



Estate of William Bestford. 

The courts recognize parol partitions, and when followed by the taking of pos- 
session, they are regarded as valid. Where a petition for an inquest is presented 
to the Orphans' Court for partition and the party in possession of the premises 
denies the title of the petitioner and produces testimony to show that the petitioner 
has no title in the property, the court will decline to exercise jurisdiction and will 
require the petitioner to prove title before a jury- — Estate of William Bestford, 13. 



Certificate of Nomination of M. J. Burns et al. 

The Act of April 12, 1903, P. L... 224, provides that "No objections, of any na- 
ture whatever, shall be filed unless accompanied by proof of notice of the proposed 
objections upon at least one of the candidates named in the certificate, etc." 

Held: That the meaning which should attach to the phrase "notice of the 
proposed objections," is that either the copy of the objections or notice specifying 
the nature of the objections should be given to the party interested. 

When two or more caucuses are held in a ward in which there is no uniform 
custom for calling caucuses, the court would be compelled to sustain the first 
caucus, on the sole ground that it was the first one called, especially if it was 
generally participated in by the voters. 

Of course to sustain this view the caucus must be regular in every other 
respect. 1st. It must be legally called; 2d. It must be the first called; 3d. It must 
be held by the legally elected primary officers; and, 4th. It must be participated in 
by the voters of some party or policy. — In Re: Certificate of Nomination of M. J. 
Burns et al., 17. 



Estate of John Handley. 

Where a testator has made two bequests to the same person, it sometimes be- 
comes a question whether the legatee is entitled to both or to one only, i. e. where 
the second bequest is to be regarded as given in addition to the first one, in which 
case it is cumulative, or whether the second bequest is merely a repetition of or 
is given as a substitute for the first that is substitutional in respect to the thing 
bequeathed. 
• The objects of the courts is to ascertain, not the intention simply, but the ex- 
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pressed intention of the testator, i. e. the intention which the will itself, either ex- 
pressly or by implication, declares; or, which is the same thin*, the meaning of 
the words of the will, properly interpreted, convey. 

Whether an additional bequest is cumulative or merely repetition depends 
solely on the testator's intention as deducible from his testamentary language. 

There is no law that prohibits a man from giving two or more pecuniary leg- 
acies to the same person, either upon the same or upon different contingencies; 
but there is a law, or a rule of construction, which is the same thing, that requires 
the courts to give effect to every clause and word of a will consistently with the 
principles of law and without contradicting the manifest intent of the testator. It 
is, therefore, a pure question of intention. 

A testator is presumed to have an additional purpose for each additional ex- 
pression and to intend such meaning as will give most effect to the context. 

Where bequests vary in their dates of payment, and in conditions respecting 
their vesting, the presumption is that they are cumulative. The contention for 
accumulation will be strengthened by any difference between the gifts, whether 
the diversity of the latter be found in the amount, in the character in which it is 
given, in the mode of enjoyment, in the extent of interest, or in the motive for the 
bounty. 

If the second gift is different in nature, or in amount, the prima facie presump- 
tion is that it is intended as an cumulative gift.. — Estate of John Handley, 33. 



Estate of Joseph Chase, 65. 
McCuen's Estate, 93. 
Balmforth's Estate. 94. 
Ephrata Township Road, 95. 
Volan's Estate, 101. 
Martin's case, 102. 



Appeal of Dunrilore School District from report of Borough Auditors for 1903, 



138. 



Rhoades' Estate, 154. 
Maule's Estate, 160. 



Hortz's Estate. 

Circumstances considered under which an admission made by counsel under a 
mistake of fact may be withdrawn. — Hortz's Estate, 166. 



Wyoming County Road, 176. 



Sunderland's Estate, 190. — See Auditor. 



Appeal of Dunmore District from report of Auditors, 206. 



Petition of < William Silkman, deceased, 299. — See Register of Wills. 



The 17th section of the- act of 1836, which provides, inter alia, that where the 
damages found against the defendant exceed $100, he shall not be entitled to be 
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discharged from imprisonment until he shall have been in actual confinement for 
at least sixty days, is repealed by the 42d section of the act of 1901. — In Re: Insol- 
vency of Paul Yurkman, 301. 



Estate of John Mason, deceased, 331. — See Surety. 



When a report of viewers negative the idea that "they were severally sworn or 
affirmed" the Court will set aside said report. — In Re: Road in Spring Brook Town- 
ship, 335. 



Petition of County Commissioners for discharge of Michael Roche, 379. 

INDICTMENT. 
Motion to Quash. 

The Act of May 13 1903, P. L. 359, entitled "An Act to amend Art. 9, Sec. 1, of 
an act to provide for the health and safety of persons employed in and about the 
anthracite coal mines of Pennsylvania and for the protection and preservation of 
property connected therewith, approved June 2, 1891, P. L. 176; and also to amend 
Section 17 of an act entitled an act relating to bituminous coal mines, and pro- 
viding for the lives, health, safety and welfare of persons employed therein, ap- 
proved June 30, 18S6, P. L. 205," is unconstitutional and void: (1) because it is an 
attempt to amend two distinct Acts of Assembly by a single act; (2) the title is 
misleading in that it declares it to be the intention of the legislature to amend a 
section of an act which is not mentioned in the act itself. 

As the Act of June 30, 1885, P. L. 205, has been repealed by the Act of May 15, 
1893, P. L. 52, the Act of May 13, 1903, P. L. 359, was, in effect, an attempt to. 
amend the Act of May 15, 1893, P. L. 52, without reciting its provisions. — Common- 
wealth vs Schulte, 158. 



A defaulting county tax collector may be prosecuted for embezzlement under 
the Act of June 3, 1885, P. L. 72, notwithstanding • the pendency of proceedings 
under the Act of April 11, 1799, Sees. 18 and 19, Sm. Laws, 392. 

The court will, on motion, permit the amendment of mere formal defects in an 
indictment. — Commonwealth vs. Miller, 174. 

JUSTICE OF THE PEACE. 

The Act of June 4. 1885, P. L. 160, provides that "in all cases where a judg- 
ment has been obtained before a justice of the peace * * * and ho appeal or 
certiorari has been taken to said judgment, and transcript of said judgment has 
been filed in the office of the prothonotary of the county where said judgment is 
obtained, such judgment shall thereafter be and have all the force and effect of a 
judgment originally obtained in the court of common pleas of said county." 

Although a judgment recovered before a justice of the peace be irregular, yet 
if he has jurisdiction of the subject-matter, the only redress of the defendant 
therein is by certiorari. 

Where the docket entry of the justice shows that the summons was returned 
on oath, or without returning that it had been served, it was held that the judg- 
ment rendered by the justice was not void but merely irregular and in a scire, 
facias thereon was conclusive till reversed or set aside by legal proceedings. — A. M. 
Place vs. Martin Mullarkey, 248. 



In an action against a justice of the peace, for official miconduct, as a condi- 
tion precedent, notice must be given the defendant as required by the act of March 
21, 1772, 1 Smith's Laws, 364. 



. INDEX. IS 

When the action Is baaed upon a violation of a borough ordinance, there must 
be a direct averment that there was such an ordinance. 

Material facts should be alleged by direct averment and not by interference or 
agreement. — Nelson A. Gardner vs. S. G. Shoemaker, 262. 

JUDGMENT. 
Rule to Strike Off. 

The explicit directions of the Act of July 9, 1901, P. Lu 614, as amended by the 
Act of April 23, 1908, P. L>. 261, relating to the service of process, requires that the 
owners named in the affidavit accompanying the praecipe, must be made parties to 
the writ and designated as defendants. 

The sheriff, in making a service, must look to his writ only. He has no other 
authority. If, when he serves his writ on the person named therein, he finds some- 
body else in possession, he must say so in his return, and add the -name to this . 
writ. The sheriff's return should show whether the parties served were served as 
defendants, or because they were found in possession. — Henry Kaufhold vs. Wil- 
liam J. Burke, 223. 

JURY. 
Duty of. 

It is the duty of a Jury to attempt to reconcile the testimony on the side of 
both parties upon the theory that all of the witnesses are telling the truth, if It 
can be done. If, however, their testimony is so at variance, so absolutely contra- 
dictory, that the jury cannot possibly reconcile It upon the theory that both are 
telling the truth, then the jury should consider the character and standing of the 
witnesses, the manner of their testifying, the manner they exhibit upon the stand 
as to willingness or unwillingness, as to zeal or otherwise, or as to anything else 
that might effect their credibility. After such consideration the jury should give 
their credence to the witnesses they honestly and fairly believe told the truth and 
. discredit those which they believe testified falsely. It is entirely a question for the 
jury to determine which ones they will believe and which ones they will disbelieve. 

A judgment offered in evidence by the plaintiff which is regular, the presump- 
tion of law is that it has not been .paid; and unless the jury find that payment of 
the same had been made from the fair weight and preponderance of the testimony, 
the verdict of the Jury must be in favor of the plaintiff.— George P. Smith et al., 
Bxrs., vs. Henry Summerhill, 368. 

LIBEL. 

Commonwealth vs. Richard Little, 271. 

MANDAMUS. 
Alternative Writ of. 

The service of a subpoena ,and attendance as a witness at a trial in the Quar- 
ter Sessions, are not services pertaining to the office of a policeman, as defined 
by the act of July 14, 1897, P. L. 266. 

There Is no good reason why .the duty of a policeman does not end after an ar- 
rest and when the 'defendant has been delivered at the magistrate's office and thus 
placed under the control of that office. 

A subpoena does not have to be served by an officer and if it is performed by 
one it Is not in the performance of the duty pertaining to his office. This applies 
as well to the service of a subpoena for the grand and petit juries. Therefore, 
there is no reason why an officer is not entitled to be paid for the service of a sub- 
poena. He is not, however, under the act, entitled to mileage for the service of a 
warrant when such warrant Is served within the boundaries where his duty calls 
him.— Commonwealth ex. rel., John J. McAndrews vs. Edward A. Jones, County 
Controller. 828. 
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MECHANICS' LIKN. 

A claimant in filing a mechanics' lien should observe the provisions of the Act 
of June 4, 1901, P. L., 431. An amended lien may be entered before the expiration 
of the six month's period, without leave of court. A lien is defective that does not 
give the terms and/ conditions of the verbal contract as required by clause 4 f sec- 
tion 11. The nature of the estate against which the lien is claimed, should bd 
given. These defects are amendable under section 51, under the act of 1901. — Mul- 
herin & Judge Lumber Co. vs. Edward Jones, 72. 

MESNE PROFITS. 
Ejectment With Claim. 

Elisabeth Idtts et al. vs. Margaret Cook, 197. 

NON-SUIT. 

Becker vs. Becker, 144. — See Husband and Wife 

NEW TRIAL. 
Rule for. 

When the court, in its chasge, lays down a measure of damages, and the verdict 

clearly shows that the jury had disregarded this i instruction, a new trial will be 

granted.— William Weber vs. Henry Berger, 187. 



Mary Gibbons vs. The Scran ton Railway Co., 88. 



If time be made of the essence of the contract, it may be waived by the con- 
duct of a purchaser, and if the time is once allowed to pass and the parties go on 
negotiating for a completion of the purchase, then time is no longer of the essence 
of the contract — Hertgen vs. Reed, 177. 



Where the owner of property abutting on an alley, through which other prop- 
erty, owners had a right of ingress and egress, obstructed the same by building a 
gate across It, trespass would lie in favor of such other abutting property owners 
though -no actual damage was sustained. 

Trespass lies against the actual tort-feasor only and the fact that his wife 
owns the property jointly with him abutting on the obstructed alley gives ho right 
of action against her. 

Where an innocent party is joined with a tort-feasor in ah action for trespass, 
a discontinuance of "the action is ample remedy for the misjoinder, and such dis- 
continuance does not preclude adjudgment against the .guilty party. 

joinder- of parties defendants In actions for trespass on separate torts, are lm* 
•proper Inasmuch as it subjects the Individual defendants to expenses incurred with 
Deference to the others, when the degree of guilt of each is uncertain.— Meljersh vs. 
Eden, 187 



A. M. Place vs. Martin Mullarkey, 848. — See Justice of the Peace. 



, The general rule Is that when two or more persons employ the same attorney 
in ta^e same business, communications made by them In relation to such business, 
while, privileged as to their common adversary, are not privileged inter sese.— J. I* 
Brown vs. The Moosie' Mountain Coal Company, 258. 



Jacob Hartman vs Soranton Steel Co., 858. 

Smith et al vb. Sununerhlll, 875. 

PARTNERSHIP. 
As between partners more conclusive- proof la required to prove partnership 
than In a suit brought against partners by third parties. 
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■ Where the existence of a partnership is denied the burden of proof rests with 
the party alleging; it.— Joseph J. Walsh vs. John F. Langan, SOS. 

PETITION. 
Of Master and Rule Thereon. 

A master does not sit as an examiner only. He has full power to decide as 
to the admisability of testimony. The new equity rules permit the appointment of 
a master to execute and enter an interlocutory decree, leaving the power and 
duties of the master the same as they were before. 

It is the duty of the master to confine the testimony within the lines and terms 
of his appointment. He and the parties are bound by the terms of the deereo. 
When in doubt as to the relevancy of certain testimony, the master should take the 
testimony, noting the objection, and, in the end, stating whether or not he has 
considered it in his finding. 

If a witness persistently refuses to answer questions which the master decides 
to be proper, the better practice is to have the master certify to the court the 
questions which the witness refuses to answer and the reasons for the refusal. 
The certificate of the master is presented to the court and is made the basis of a 
motion for attachment against the recusant , witness. 

At the hearing of the motion or rule for an attachment the witness has an 
opportunity to make his defence. He may plead some constitutional privilege; or 
he may claim that questions he refused to answer were impertinent and scandalous 
and clearly irrevelant and immaterial. 

The object of the revision of 1 the equity rules was to lessen the delay and the 

' expense of the proceedings and in the furtherance of the ''principle which is the 

proudest feature in the history of Pennsylvania's jurisprudence — that equity is a 

part of the common law of the state, to assimilate as closely as may be, the 

* 

.-practical administration of justice in the two forms of procedure. — E. A. Coray vs. 

CJohn 8. Jenkins, 242. 

POLICK POWER. . . 

Appeal by Defendant. 

The fundamental basis underlying the assertion of police power by the state 
is that the "best good of the greatest number" must be secured. 

"Under its chartered powers the city of 'Scran ton has the right to provide ade- 
quate legislation for the protection of its public parks and for the comfort, peace 
and welfare of its citizens. It is not an unreasonable regulation that the gates and 
openings of the parks and the approaches thereto shall be kept free from the dis- 
tractions' and possible disorder incident to the operation of ring games, merry-go- 
rounds, etc. It is a wise exercise of police power on the part of the city to draw 
a prohibitory line around the parks. 

While it is true that the people may go into court and seek protection for them- 
selves, yet the city, also, has the right to make ordinances, providing for the peace 
and welfare of its citizens. 

As long as the prohibition applies to everybody, the fixing of a line or distance 
inside of which certain things shall not be allowed is not in itself arbitrary or un- 
reasonable. — City of Scranton vs. Alexander Straff, 220. 

QUO WARRANTO. 

The Lackawanna County Jail shall remain in control of the sheriff under the 
general laws of the commonwealth and not be managed by a prison board in ac- 
cordance with the special act of April 13, 1868, "relative to the Luzerne County 
Prison. The said act and the other special acts relating to the same subject, are 
so extremely local in their character that they should not be made Applicable by 
judicial construction to the Lackawanna County Prison. 

The threads, the warp, and woof, of this piece of special fabric are so dyed 
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with local colors, and the legislation is stamped so strongly with localisation' as to 
time, place and circumstance that to extend it to Lackawanna County, at this late 
day, would surely result in hopeless confusion. 

Whether a sheriff is performing an act in an unlawful manner, although under 
the law he has the right to perform the act if done lawfully; or whether he is as- 
suming to perform an act or exercise a right, which under £he law he has no right 
. to perform in any manner whatever, the remedy to right the wrong is not, in either 
case, by quo warranto. 

The jurisdiction of ^he Court of Common Pleas in quo warranto proceedings is 
defined by the second section of the act of June 14, 1836, P. L. 621, as follows: Such 
writs may issue (1) "In case any person shall usurp, Intrude into, or unlawfully 
hold or exercise any county or township office within the respective county;" (2) 
"In case any person, duly elected or, appointed to any such office, shall have done 
or omitted to do, any act, matter or thing, whereby a forfeiture of his office shall 
by law be created." 

Since the remedy by quo warranto, or information in the nature thereof, is only 
employed to test the actual right of an office or franchise, it follows that it can 
afford no relief for official misconduct and cannot be employed to test the legality 
of the* official action of public officers. So where a public officer threatens to exer- 

§ 

cise powers not conferred upon him by law, or to exercise the functions of his office 
beyond lt# territorial limits, the proper remedy would seem to be by injunction, 
rather than by quo warranto information. — Commonwealth of Pennsylvania, ex. 
reL, W. R. Lewis, District Attorney vs. Frank Becker, Sheriff, 115. 

REFEREE. 
Exceptions to Report of. 

As a general proposition Where there is an action against two or more persons 
on a joint contract, the judgment must be against all or none. If, however, one 
' of the parties has a defence peculiar to himself, such as infancy, insanity or cover- 
ture, this defence may be interposed and a judgment entered against the remaining 
defendants. In other cases the difficulty may be obviated by discontinuing the 
action as to one or more of the defendants and proceeding against the others. This 
is allowable even in an action of trespass. — Thomas B. Jones vs. Mike Rosetta et 
al., 107. 



The test of an alderman's jurisdiction is the sum demanded. Where it appears 
that the mutual dealings of parties in which the debits and credits exceeded three 
hundred dollars ($300.00) and it was neither alleged nor shown that any of the 
credits allowed by the plaintiff were fictitious, nor that he had relinquished any 
part of his -account in order to reduce his claim to the statutory figure, the alder- 
man Would have jurisdiction. . 

Where the plaintiff's claim has been reduced to or below the statutory figure, 
the justice has jurisdiction. — Collins vs. Collins, 27 Pa., 887. — J. W. Mock vs. An- 
drew Rauschmayer, 147. 

REPLEVIN. 

The act of April 19, 1901, P. L. 88, materially changed the pratice in replevin 
proceedings. It provided who may be made a defendant. 

On March 4. 1902, Sheriff summoned defendant in an action of replevin. March 
10, 1902, defendant's goods were replevlned and delivered to plaintiff. March 8, 
1902, landlord distrained for rent. March 10, 1902, attorney for landlord accepted 
service of the writ. 

Held: 1st. That such acceptance was equivalent to an actual service And 
made the landlord a party defendant. 2. ' That the goods were. not in the custody 
of 'the law when the distress was made by the landlord, there being no delivery of 
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the goods symbolical or otherwise on March 4, 1902. 3d. That the defendant was 
in peaceful possession of the goods on March 8 and the period for giving a bond haft 
expired. 4th. That the landlord was entitled to his rent. — L. D. Caulk vs. Blythe 
R. White et al., 1. 



Shurtleff vs. New York Storage Warehouse Co. et al., 66. 
Rehm vs. Askew et al., 142. 



Section 8 of the Act of April 19, 1901, P. L. 88, relating to the affidavit of value, 
is directory, and failure to file said affidavit, where a sufficient bond has been 
entered, is not a sufficient reason for quashing the writ. — H1U vs. Mervine, 182. 

REGISTER OF WILL8. 

. When the Register of Wills of a county issues letters testamentary in an estate 
the jurisdiction of that estate is determined and so determined is exclusive, and the 
administration granted by virtue of it is entire. 

It is-immatrial that a new county was subsequently erected out of the county 
in which letters originally issued. 

Administration once begun is essentially local in its progress and completion. 

The proper time for a petition, asking for the appointment of an administra- 
tor de bonis non, is during the course of the administration of the estate of the 
decedent and not after the administrator had been finally discharged and the estate 
fully settled. — In Re: Petition of William Silkman, Deceased,- 299. 

8HERIFF 8ALES. 

Under the Act of June 16, 1836, P. L. 755, as amended by the Act of July 2, 
1890, P. Li. 420, publication of a sheriff's sale must be made during three successive 
calendar weeks before the sale. Hence, when a sheriff's sale was advertised in one 
paper Aug. 27, Sept. 8 and Sept. 9. 1903, and in another paper Aug. 25, Sept. 4 and 
Sept. 11, and the sale was made Sept. 12, and it appeared on inspection of the cal- 
endar that Sept. 12 fell on Saturday and the 9th and 11th on Wednesday and Fri- 
day, respectively, of the same week, held, the publication was insufficient, and the 
sale was set aside. — Buoh vs. Boyer, 97. 



Rule to Set Aside. 

An application to set aside a sheriff's sale is addressed to the discretion of the 
Court and unless facts appear In the petition which would tend to move the Court's 
discretion, the application should be denied. 

The general rule is that an irregularity in the advertisement can only be taken 
advantage of by the defendant. It is doubtful if a tenant by the courtesy Initiate, 
has a right to raise the question. — William F. Jones vs. Elisabeth S. C. Vail, 267. 

STATEMENT. 

Rule to Show Cause Why Amendment Should not be Allowed. 

Plaintiff undertook to recover on an insurance policy. Evidence was offered 
by the defendant that an answer to a question in the application was untrue. In 
rebuttal the plaintiff offered to show that the answer to the question, as it ap- 
peared on the policy, was not the real answer given by the insured. 

The offer was rejected as incompetent under the pleadings, as constituting a 
variance between the allegations of the statement and the proofs offered. 

Plaintiff moved to amend his statement and Court granted a rule to show 
cause why the amendment should not be allowed. 

The action was begun on the 9th day of January, 1897, and the amended state- 
ment was filed on the 7th day of October, 1908. 



M V INDEX. 

According to the declaration upon which the case was being tried, the agree- 
ment was to insure the life of the deceased on condition that she had never under- 
gone a severe surgical operation; while according to the amendment prayed for, 
with reference to that question, it was to insure her life notwithstanding she had 
undergone a severe surgical operation. . 

Held: That the amendment prayed for constitutes a change -in the cause of 
action and cannot he allowed after the statute of limitations has barred the claim. 
The expression, "cause of action,' * means the whole cause of action; that is, all the 
facts which together constitute the plaintiff's right to maintain the action. It in- 
cludes every circumstance which goes to make up a contract and breach. — F. S: 
Rinker vs. The Aetna Life Insurance Company of Hartford; Conn., 288. 



Rule for Amendment. 

Objection of the insufficiency of plaintiff's statement can be raised only by a* 
demurrer. 

When a plea in bar is filed defendant is not in position to demur. A defendant 
cannot plead In demur at the same time. 

Even after filing the amended declaration, unless a new cause of action is en- 
dorsed defendant cannot demur while his plea in bar is on the record. 

What la meant by the term "cause of action" is the whole cause of action ex- 
isting at the time the suit is brought. — B. M. Winton, Admr., etc., Use of Winton 
Coal Company, Ltd., vs. The Lackawanna Coal Co., Ltd., 889. 

SURETY. 

N The creditor owes no duty of active diligence to take care of the interest of the 
surety. 

It is the business of the surety to see that his principal performs the duty 
which he has guaranteed, and not that of the creditor. 

The rule is well settled that mere forbearance by the creditor to the principal 
debtor, however prejudicial it may be to the sunety, will not have the effect of 
discharging him from his liability. 

The creditor Is not bound to do a single act to assist the surety when the 
surety can help himself; it being his duty only to permit the surety to manage the 
legal responsibility of the parties, so as to cast his burden where it ought to be 
borne, — In Re: Estate of John Mason Deceased, 381. 

TAXES. 
Cellectlen of. 

The special Acta of May 1, 1861, P. L. 450, and its supplement of April 8,' 1862, 
P. L. 887, regulating the collection of taxes in Allegheny county, are repealed by 
the general act of May 4, 1888, P. L. 79, amended by Act of June 4, 1897, P. L. 122, 
at least so far as the perpetuity of liens thereunder is concerned, and, therefore, 
the lien of taxes in Allegheny county is lost, unless revived in accordance with the 
general acts mentioned. — Hamll vs. Andresak, 162. 

Tax Colleeior~oA Defaulting. 

A defaulting county tax collector may be prosecuted for embesslement under 
the Act of June .3, 1886, P. L. 72, notwithstanding the pendency of proceedings un- 
der the 'Act of April 11, 1799, Sees. 18 and 19, 8 Sm. Laws, 892.— Wyoming County 
Rotfd, 174. 

TRESPA8S. . 

A petition was presented by defendant, asking for a removal of the case to the 
Circuit Court of the United States, and a rule was granted to show cause why an 
order of removal should not be made. 



INDEX. 1* 

The application for removal was made under the provisions of the Act of Con- 
gress of March 18, 1887. 

Plaintiff contended that the application was too late and should be refused,* al- 
leging; that the time had gone by within which the defendant was bound, under the 
laws of the state and rules of court to answer or plead to plaintiff's declaration. 

Held: It is the expiration of the time allowed to defend which terminates the 
right of removal, and not the filing of the demurrer, -plea or answer under the Act 
of March 3, 1887.— Minnie Hill vs. The Brie Railroad Company, 15. 



The general rule is that in an action of trespass to real estate the measure of 
damages is the cost of restoration, and the loss suffered in the interim, yet when 
the injury is necessarily permanent the rule is that the damages shall be ascer- 
tained by what is called the before and after method of fixing the amount of the 
depreciation. 

Where- there is a variance in the declaration between the location and the proof 
and no objection is raised to it, either upon objection, to evidence, on motion for a 
non-suit, or in defendant's points, the court will not look with favor upon an objec- 
tion to such variance raised, for the first time upon a rule for a new trial.— Mary 
Gibbons vs. The Scranton Railway Co., 88. 



One of the rules laid down in the trial- of cases in civil courts which is calculat- 
ed to aid jurors in considering testimony, in applying the law and in arriving at a 
verdict, is that the burden of proving his case to the satisfaction of the jury by the 
fair weight and preponderance of the testimony lies on the plaintiff. He 'is the one 
that brings the suit; he is the one that makes the allegation in regard to damage, 
and it is for him to substantiate his claim to the satisfaction of the jury. 

The credibility of the witnesses from whom the facts are received is for the 
jury. In, passing upon the credibility of witnesses the jury should not only con- 
sider the interest the witnesses might have in the case or their relations to the 
parties on one side or 'the other, but they should also have regard for the ability of 
the witnesses to give accurate and clear testimony. 

The testimony of a witness who actually made measurements on the ground, is 
of much more value than the estimate or guess of a witness who relied on his 
memory alone and who only measured the distance with his eye. The testimony 
of one man who knows all about a subject, and knows it well and accurately, is 
worth the testimony of a dosen men who only have a hazy knowledge and recol- 
lection about the same matter. 

The law is clear that independent trespassers or wrongdoers are severally, not 
jointly, liable for their acts, although the general consequences of their indepen- 
dent operations have become united in one result. 

Where only a part of the injury is attributed to the defendant, then the de- 
fendant is only liable for part of the damage. A man is only bound to anticipate 
what is ordinary, what is usual, what is liable to happen in the regular course of 
things or in the regular course of seasons. The most prudent man cannot be ex- 
pected to anticipate an act of Providence or an act of God. An extraordinary 
storm is not an unusual storm; but it is the storm that a reasonably prudent man 
does not expect and does not anticipate. So far as the extraordinary storms are 
concerned, the doctrine of contributory negligence does not apply in actions 
brought for damages resulting from floods or freaixets occasioned by suah 'storms.— 
Jacob Hartman vs. Scranton Steel Company, 339. ' 
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In the Court of Common Pleas of Lackawanna County, No. 589, 

March Term, 1902. 

EXCEPTIONS TO REFEREE'S REPORT. 

L. D. Caulk vs. Blythe R. White et al. 

The act of April 19, 1901, P. L. 88, materially changed the practice in replevin 
proceedings. It. provided who may be made a defendant. 

» 

On March 4, 1902, sheriff summoned defendant in an action of replevin. 
March- 10, 1902, defendant's goods were replevined and delivered to 
plaintiff. March 8, 1902, landlord distrained for rent. March 10, 190>, 
attorney for landlord accepted service of the writ. 

Held: 1st. That such acceptance was equivalent to an actual service and 
made the landlord a party defendant. 2d. That the goods were not 
in the custody of the law when the distress was made by the landlord,, 
there being no delivery of the goods symbolical or otherwise on March 
4, 1902. 3d. That the defendant was in peaceful possesion of the goods 
on March 8 and the period for giving a bond had expired. 4th. That 
the landlord was entitled to his rent. 

Mr. W. H. Jessup for plaintiff. 

Mr. C. Gomegys for defendant. 

Opinion by Edwards, P. J., January 30, 1904. 

The referee found in favor of Carl LoreSiz, the landlord of the 
other defendant, Blythe R. White. The contest is between the plaintiff 

in the writ of replevin and the landlord who distrained the goods enum- 
crated in the writ. The writ issued March 4, 1902. The return of the 
sheriff is as follows : "Served the within replevin March 4, 1902, and 
summoned Blythe R. White, defendant within named, by giving him a 
true and attested copy of the within replevin and made known to him 
the contents thereof. And March 10, 1902, goods replevined and deliv- 
er to plaintiff. And March 10, 1902, service accepted by C. Comegys, 
attorney of C. Lorenz, landlord." The distress under the landlord's 
warrant was made March 8, 1902. 

The first question to be considered is the manner in which the 
landlord, Carl Lorenz, has come on the record as defendant. The act 
of April 19, 1901, P. L., 88, which has materially changed the practice 
in. replevin 'proceedings, provides in section 2: "If any other/ person 
than the defendant named in the writ be found in the possession of the 
goods and chattels, he shall be duly served with the wnt, and his name 
added as a party defendant to the cause; the writ shall command the 
sheriff to serve the party in possession as well as the defendant" This 
is one way in which a party other. than the defendjant can come into the 
case to defend. The &her way, according to section 3 of .the act, is to 
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ask leave of court to intervene. The landlord, Carl Lorenz, . is, not a 
defendant by leave of court. The sheriff's return to the writ shows 
how the landlord became a party to the record. The return shows 
, that the goods were replevined and delivered to the plaintiff on March 
ioth, and that on the same day "the landlord's attorney accepted service 
of the writ. \ Indeed the acceptance of service is endorsed on the writ 
itself. We must conclude, therefore, that the writ was served on the 
landlord, the acceptance of service being equivalent to an actual service. 
While it might be said that the bringing of the landlord on the record 
is not in strict compliance with letter of the act of assembly, it 
appearing that the sheriff did not add the landlord's name as de- 
fendant ; nevertheless, we are of the opinion that he is legally a party 
defendant 

. The next question is : Were the goods in the custody of the law 
when the distress was made on March 8th? "Property lawfully taken , 
by virtue, of legal process, is in the custody of the law;" Anderspn's 
Diet. -Law, 302. "It is a rule without an exception, that the landlord 
can not distrain goods which are in the custody of the law ;" Pierce vs ;- 
Scott, 4 W. & S., 344. In an action against a sheriff, the late Judge 
Sharswood, when on the -Common Pleas Bench, in the case of Com- 
monwealth vs Lebar, 1 Phila. 173, said: "It is. true that if, a sheriff 
leaves the goods on the premises, there will be liability, .but as he is 
required by law not to take the actual possession out of the hands of 
the defendant until a reasonable time is allowed for the purpose of 
•obtaining security* on a property bond, during said period, the goods 
are to. be considered as in the custody of tfce law, and no more liable for 
rent than if the sheriff had actually removed them, and no one pretends 
that a landlord has a right to follow the goods of a stranger. It would 
turn the privilege which the law gives the defendant into a weapon 
of offence and instrument of fraud, if to defeat a plaintiff whose goods 
he wrongfully holds, he could invoke his landlord, and have them 
applied to the payment of his rent, while the plaintiff was in the dili- 
gent pursuit of the remedy given him by- the law." 

Applying the law above quoted to £he facts of the case at bar. 
what is the result? What did the deputy sheriff do when he went to v 
White's office on March 4th? His return says that he served the writ 

if 

on White and summoned him, by giving him a true and attested copy 
and making known to him the contents thereof. Did he there and their 
replevy the goods? Let the return speak. for itself: "March 10. 1902, 
goods replevied and delivered to the plaintiff/* . What about the* 
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custody of the goods from the 4th to the 10th of March? Had they 
during that period been in the custody of the sheriff? It appears that 
testimony was heard by the referee on both sides explaining what was 
done by the. deputy sheriff in connection with the service of the writ, 
and, in answer to a request the referee finds as a fact that when the 
deputy sheriff on March 4th called upon the defendant White at the 
offices held by him as the tenant of Lorenz, the deputy did not at that 
lime take manual and actual possession of the goods, "but left them- as 
he found them," to give White "time and opportunity to settle and 
adjust his differences with W. H. Jessup, Esq., attorney for the plain- 
tiff." If this testimony is admissible to explain the acts of the deputy 
sheriff, in connection with the service of the writ, it goes to prove that 
on March 4th the officer made no attempt to take legal possession of 
the goods, and that he actually did. not "replevy" the goods until March 
10th, as the return states. We presume that the learned referee con- 
sidered this testimony because the sheriff's return was possiblv obscure 
or ambiguous. Our own judgment would be against the admissibility 
of the evidence to affect the sheriff's return. It appears, though, that 
much of this evidence came in without objection. As a general rule a 
sheriff's return cannot be the subject of oral testimony. It is con- 
clusive between the parties to the action. But, regardless of this ques- 
tion, we are satisfied that the referee is correct in his conclusions of 
law. and that they can be sustained by the sheriff's return standing 
alone and without explanation. Giving the return the construction 
most favorable to the plaintiff, we are still of the .opinion that the 
goods in question were not in the custody of the law when the distress 
was made, by the landlord on March 8th. Taking it for granted that 
the deputy sheriff left the goods in the hands of the defendant so as to 
give him reasonable time to secure a property bond, and that during 
this period of "reasonable time" the goods should be considered in the 
"custody of the law;" even then the referee's report should be sus- 
tained. The officer leaves the goods with the defendant on March 4th. 
There is no delivery of the goods symbolical or otherwise at that time 
to anybody. The seventy-two hours given the defendant by the third 
section of the act of 1901 to file a counter bond pass without anything 
being done. Then on March 8th there is a distraint and on the 10th the 
goods are replevied. A counter bond could not be filed, after the ex- 
piration of the seventy-two hours, unless the time was extended on 
application to the court. . Why under this condition, of affairs could not 
the landlord on March 8th serve his landlord's warrant?" The de- 
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fendant was in the peaceful possession of the goods and the period f6r 
giving a bond had expired. How long must the landlord wait in such 
a case before he is free to act? We are of the opinion that the goods' 
were not in the custody of the law on March 8th when the distress was 
made. 

However, let us look at the sheriff's return again. What is its 
legal import ? Is it not that the goods were npt in the sheriff's custody 
until March ioth? He says that on that day the goods were "re- 
plevied." We think the return is conclusive against the plaintiff and 
that the landlord was entitled to ,his lien for rent. 

Holding these views, we dismiss the exceptions to the referee's 
report and direct that judgment be entered in accordance with his 
recommendation. 



In the Court of Common Pleas of Lackawanna County, No. 474, 

March Term, 1903. 

EXCEPTIONS TO AUDITOR'S REPORT. 

The Security Building & Loan Savings Union vs. Jesse G. Colvin. 

Plaintiff took a mortgage • dated June 17, 1902, on land described identically 
as in defendant's deed. February 7, 1901, a mechanic's lien was filed 
against defendant. 

The premises sought to be bound by the lien are not described in any par- 
ticular like those in the mortgage except as to the foundation of the 
building. 

When the lien was filed there was no house to^describe as the lien was for 
"excavating a cellar and the masonry for a foundation." 

The description in the lien does not designate the block nor on what side of 
.the street the supposed lot is located. On the face of the papers the 
description in the lien can not be identified with the lot described in the 
mortgage. 

At a foreclosure proceeding the mortgagee was the purchaser at a price in- 
sufficient to pay both claims. The alleged lien was prior in time to the 
mortgage. Its validity was attacked by the plaintiff. 

Held: That the lien is defective because of the insufficient description of 
the building and erroneous description of the locality under the provis- 
ions of Sec. 12 of the Act of 16th June, 1836, relating to mechanic's 
liens. 

Mr. H. C. Reynolds for plaintiff. 

Hon. A. A. Vpsburg for defendant. 

Opinion by Newcomb, A. L. J., January 18, 1904/ 

This contest is between a mortgage creditor, the plaintiff above 
named, and Joseph Wolfe, a mechanic's lien claimant, for the proceeds 

of a sheriff sale of the mortgaged premises of the defendant upon 

foreclosure proceedings, at which the mortgagee was the purchaser at 
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a* price insufficient to pay both claims. The alleged lien was prior in 
time to the mortgage. Its validity was attacked by the plaintiff but it 
was sustained bv the auditor, who held that it was entitled to be first 
paid out of the fund and reported distribution accordingly, to which 
the plaintiff excepts. 

The undisputed facts are as follows : The defendant took the 
legal titled from the Tripp Farm Land Company by deed dated May 
28. 1902, which was duly recorded June 30, 1902, for "a lot of land 
situate on the northeasterly side of Dorothy street, fronting on said 
Dorothy street in the Twenty-first ward of the city of Scranton, County 
of Lackawanna and State of Pennsylvania, being lot No. 6", in square 
or block K, upon the plot of lots known as 'The Tripp Farm Land Com- 
pany's plot/ recorded in the office for recording deeds in Lackawanna 
County, in Deed Book No. 165, Page 2, said lot being 40 feet wide in 
front, the same width in rear, and 112 feet in depth, to a court called 
Reuben court, 14 feet wide for public use:" 

< At that time there was upon the lot a three-story frame dwelling 
house 18 by 3^ feet with a bay or projection 2 by 14 feet extending the 
full height, resting on a corresponding projection of the foundation 
wall, arid an L -8 by 8 not on a foundation wall, but extending the full 
height of the building. 

June 17/1902, upon the defendant's application specifying this 
improvement the plaintiff placed a loan of $1,250 on the property, taking 
his 'mortgage as security in which the land was described identically 
as in his deed. The mortgage was foreclosed by means of judgment on 
the accompanying bond, arid execution thereon, the premises and im- 
provements being advertised and sold according to the foregoing de- 
scription which is correct. 

On the 7th of February, 1901,, the mechanic's lien had been filed 
against the defendant as owner or reputed owner, and contractor. It 
was a claim for excavating a cellar and the masonry for a foundation. 
The premises sought to be bound by the claim are therein described as 
follow: -'The building so far as it is constructed is about 18 feet by 
36 feet in size. The building is not complete, but claimant has noth^- 
ing to do with the construction of the building except so far as set forth 
in this lien. The building is being constructed on a lot in the Twenty- 
Jirst ward of the city of Scranton, County of Lackawanna and State 
of 'Pennsylvania, which lot is about 40 feet wide in front and rear, and 
about 150 feet in depth, and is adjoined by lands reprt»d to belong to 
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Alison 'Lowrie and F. C. Colvin, and said lot fronts upon street called 
Dorothy street." 

The extent of Dorothy street is not shown except so far as it 
appears by the Land Company's plot, recorded July 29, 1898, that the 
land lies along several consecutive blocks o&fhe street, at which block K 
is about the center. This block contains theirteen lots being Nos. 1 to 13, 
inclusive, all of which are identical in size and description with the lot 
described in the mortgage. What the size and description of the other 
lots in the other blocks are do not appear. 

The lots adjoining No. 6 are 5 and 7 respectively. They are 
vacant, and neither F. C. Colvin nor Anson Lowrie ever owned them 
or either of them, nor were they ever reputed to own them or to be in 
any way connected with them in title or possession. But lot No. 8 was 
conveyed to the defendant by the Land Company in 1901. It is im- 
proved with a dwelling house in which the defendant lives. He built 
several other Rouses on the same street during the period from 1898 
to 3902 upon lots which he claimed to own and to which he at one 
time and another took title, either in his own name or that of some 
member of his family, the particular lots and dates when he took title 
not being shown, except as to No. 8, but all the houses On the street. 
were built either by him or by him and his son jointly. The un- 
contradicted testimony of Mr. Chappell, the officer of the 'Land Com- 
pany, who made the sales, is that no deed was made to Colvin in any 
instance until a house was erected. The deed for lot 8 was May 28, 
1 90 1, and therefore it would seem to follow that this lot was improved . 
with a dwelling house before that date. This ia no doubt the house 
referred to by the auditor in affirming the plaintiffs 13th request for 
finding of fact as follows : "I find that J. G. Colvin owned other lands 
by parol agreement on Dorothy street upon the same side thereof and 

in the same block as the lot described in the mechanic's lien, also that 
he owned a dwelling at the time upon the same side of the street in 
the same block." 

While the mechanic's claim was filed February 7, 1901, and cor- 
rectly docketed, it was indexed as having been filed February 7, 1900. 
The mortgagee relying upon the date noted in the index inquired of the 
Land Company's officer as to any title in Colvin prior to the date of 
his deed for lot 6, and was informed that a parol agreement not in 
writing had been made with him about five months before the date of 
the inquiry, which would purport to make the inception of his equitable 
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itle to the lot sometime about January, 1902. The Mechanic V lien 
;laimant failed and neglected to ascertain how the claim was indexed 
utd to have it corrected. The defendant never had any written con- 
tract for the lot. 

DISPUTED FACTS. 

In connection with the claim as shown by.tne alleged lien that, 
the work therein mentioned was done between the 6th and 25th of 
September, 1900, the auditor has found that lot 6 in block K "was 
purchased by the defendant, Jesse G. Colvin, of the Tripp, etc. Com- 
pany prior to the first day of September, 1900, and. that the said de- 
fendant was in possession of said lot on and before that date in pur- 
suance to said purchase." ( 1 st finding of fact.) 

Also ithat ? ."The description in said mechanic's lien is sufficiently 
certain so that one familiar with the locality could locate it and identify 
it." (16th finding of fact.) 

1 take this to mean, "Locate the property and identify it with the 
lot described in the mortgage. 

The same finding in effect is again made in answer to the claim- 
ant's first request, coupled, however, with the addtion that it "is certain 
to a common intent." 

• * * 

'Both of these findings are seriously controverted' by the plaintiff, 

wh6 contends that they are unwarranted by the evidence. 

As to the first one we confess, that we are very doubtful,, to say 
the least, as -to there being $uch evidence. Manifestly there was no 

e:\idence to warrant the finding of a vestige of title t6 this lot in Colvin 
as early as, February, 1900, when, according to, the index, the claim was 
filed. If the searcher may (rely on that date in and about his iriquiry as. 
to the' inception. of the defendant's title, the claimant, as between hihi- ■ 
self and the subsequent encumbrancer, being at fault and responsible 
for the error, must suffer the loss, if any, and in such case as this must 
be postponed to the mortgage. There is strong ground for the argu- 
ment that he may. rely, on the index, as well as for date of filing as for the 
name of the defendant. Had he found the name "Coleman," "Colgate," 
or any name other than "Colvin," or its idem sonans he wouldn't have 
been chargeable with knowledge of a lien against the defendant. But 
under the view we take of the other disputed question of fact we deem 
it unnecessary to decide this point at this time. 

s This claim as set forth on its face might possibly be held good on 
. a motion to strike it off, but, if so, it would be in disregard of the lack 
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of description of an erected building and solely for the reason that the 
lot would be regarded as sufficiently identified by the ad joiner's name. 
We fail to see any other distinctive mark of identification, except so 
' far as the dimensions of the foundation are given, viz : "About 18 by . 
36 feet." When filed there was no house to describe. Hence the terms 
of the statute if strictly applied were not met. Had the house been 
erected it might by its peculiarities have furnished other matters 
of description sufficient to identify and locate it. But as it was, the 
mortgagee would have to rely on the lot which in every particular ex- 
cept. the width was erroneous. It did not appear in which block nor on 
.which side of the street the supposed lot was located. Its length was 
given as 150 feet. The lot in question is on the northeasterly side of 
the street, and like every other lot in the block has a depth of 1 12 feet. 
The adjoining lots are Vacant, but neither of the persons named were 
ever connected with them in any way nor reputed so to be. Their lots 
were in another part of the block. The defendant had been connected 
in title, possession ,and as builder with several other properties on the 
street, notably with No. 8 in this block where he lives. On both 6 and 
8 a' house was standing when the mortgage was placed. The dimen- 
sions as stated in the claim and the design of the foundation so far as 
indicated varied in some degree from the foundation under the house 
on. No. 6. The learned counsel for the claimant lays stress on the tact 
that at the time the lien was filed, the defendant had no other house 
in process of construction on that street. We are at ? loss to see how 
tjie mortgagee can be reasonably required to find out and govern him- 
self by that fact as a means of locating and identifying the, lot', intended 
to be described in the claim. Such information is very fleeting. It 
could easily become impossible of ascertainment in the lapse of a short 
time. On the face of the papers tne description in the Hen can not be 
identified with the lot described in the mortgage. This clearly appears 
by the facts reported. The auditor's 16th finding, therefore, must rest 
on the parol testimony. That, however, is entirely to the contrary. 
Colvin, who was a witness for the claimant, by dint of repeated lead- 
ing question, which ought not to have been allowed, was induced to 
affirm these statements of counsel : "Q. And if you were familiar with 
the neighborhood you would be able to identify it? A. Yes, if I was 
familiar with the neighborhood and knew the house; I suppose if a 
man wanted to go to a certain house I could send him there. Q. And 
from the description of the land, the general size of the house being 
given, and the size of the lot being given correctlv in front, vou -would 
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be able to locate it for them, wouldn't you? A. Yes, sir, - 1 think I 
would." This was after the witness had joined in a written agreement 
with the claimant at the same hearing, by which it was attempted to 
correct the description, and after he had testified circumstantially on 
cross-examination to the effect that the lot in question could not be 
identified by the description in the lien even by him except as he knew 
the house. The answers above quoted are the only evidence to support 
the finding in this particular. All the other witnesses testified unequiv- 
ocally the other way. We feel constrained, therefore, to hold that there 
was no evidence to warrant this finding. 

, The legal conclusion of the learned referee can not be sustained in 
our judgment in the absence of this finding of fact. We have carefully 
examined the cases referred to by him in connection with his conclusion 
that the description in the lien was certain to a common intent. We 
have also examined many others, particularly as gathered together 
and discussed by Judge Bechtel in Holland vs. Garland, 13 Phila,, 544, 
aiv, by Edward P. Allison, Esq., in his report as auditor in Packing 
& Provision CoVs Est, 4 D. R., 57. While the cases are difficult to 
harmonize, yet one common criterion runs through the whole line 
where the validity of the lien depends upon the identification as a. ques- 
tion of fact to be found by a jury ; that is the presence of decisive char- 
acteristic circumstances. As for instance peculiarities of a building as 
described in the lien which would differentiate it, or, more generally, 
the fact that the owner had nb otjier property on the street or in the 
locality described. Both of those means of identification where con- 
spicuously absent in this case. 

Short vs. Ames 121 Pa., 530, which was discussed by Mr. Allir 
son in the case above referred to is in point. It was there held that a 
lien "for materials furnished for and about the erection and construc- 
tion of several buildings and a certain oil refinery," without v further 
description of the buildings and with an erroneous description of 
the locality where they are situated is radically defective under the pro- 
visions of Sec. 12 of the act of 16th June, 1836, relating to mechanic's 
Hens. In that case the size of the buildings was not given.. In this 
case the size of the foundation only was given, but like the locality it 
was erroneous. Referring to Kennea/ vs. House, 41 Pa., 39, and Mc- 
Clintock vs. Rush, 63 Pa., 203, upon which the claimant here relies, the 
Supreme Court by Mr. Justice Clark said: "It is said that if, there be 
enough in the description of the locality and other peculiarities of the 
building to point out and identify it with reasonable certainty, it is a 
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sufficient compliance with the requirements of the act. But in this case 
the buildings are not described at all. There is an attempted descriptidn 
of the tract or piece of land upon which the buildings and refinery are 
erected ; even this is erroneous, however, as the land is described as 
being in Foster Township, when in fact it is in Kendall borough ; but 
jthereis.no description of the structures themselves. The claim does 
not state whether 'the buildings are of brick or wood, it does not state 
thtir form, size, height, or the manner of their construction * * * 
ft is plain that the act of 1836 applies only to buildings erected.'* 

The question that was raised by a feigned issue to try the validity 
of certain liens. The^ court below submitted the case to the jury, 
wno found the facts in favor of the claimants and the judgment on 
the verdict was reversed without a venire, i- 

I do not find that this case was called to the attention of or con- 
sidered by the learned auditor. So far as his findings of fact and con- 
clusions of law are in conflict with the views herein expressed, the 
exceptions are sustained, and the distribution set aside so far as it 
awards any part of the fund to the mechanic's lien, and the fund less the 
cost of audit is now awarded to the plaintiff. 



In the Orplxans Court of Lackaiyanna County, No.— — Series. 

PETITION FOR LEAVE TO A^PEA^ FROM THE DECISION 
OF THE REGISTER REFUSING TO REVOKE PROBATE 
OF WILL. 

Estate of Maria Donnelly Nallin, Deceased. 

With the probate of the will the register's judicial powers cease. Under the 
''■ constitution all questions thereafter touching- the probate or the validity 

of the will are to be determined by the Orphans' Court, oh appeal from 
the register's decision, when the proper issue may be framed. 

A register is a statutory official and may exercise no powers except those ex- 
pressly granted; anfc the only Instance where he Is authorized to revoke 
letters* of any kind granted by Tihn is contained In the 28th Section of 
the Act of 1$32, where Insufficient security has been given. 

His power to revoke letters of administration rests on exactly the same 
• ground as does his power to revoke letters testamentary and' r the! latter- 
power being declared unwarranted, l it follows that the present practice 
of petitioning the register to ( revoke letters of administration must be 
. (abandoned. ' •; ' 

The register has no power to review his action in probating a former' wil!. 

The proper course for a petitioner is to take an appeal to the Orphans' Coun 
from the action of the register In probating the first will and not from 
. his refusal to revoke it. 

Hon. J. J. O'Neill and Hon. T. J. Duggan for petitioner. 

Messrs. M. J. Donahoe and T< J j Donahue j$or respondent. 
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Opinion by Freas, P. J., of the Eleventh Judicial District, Specially 
Presiding. February, 1904. ' 

The petition sets forth that the testatrix died July 7, 1903, leaving 
a will dated July 7, 1902, which was duly probated July 9, 1903. Sub- 
sequently a will dated April 16, 1903; was discovered, and on July 21, 
I 9°3> a petition was presented to the register praying for a rehearing 
and that the decree of probate of the will dated July 7, 1902, be set 
aside and the letters granted thereon be revoked. In pursuance of said 
petition, the, register issued a citation to the parties in interest, who 
fiied an answer with the register, alleging that the will dated April 16, 
j 903, was procured by fraud and undue influence, and that at the time 
of its execution the testatrix did not possess testamentary capacity. 
Several hearings were had and testimony was taken. The register 
entered his decis on refusing to set aside the decree of July 9, 1903, 
probating the will dated July 7, 1902, and holding that the testatrix dicl 
not possess testamentary capacity at the time the will of April 16, 1903, 
was executed by Jier. The petitioner in his present petition to the 
Orphans' Court, prays leave to enter his appeal in this court, and that a 
citation may issue to the parties interested in said estate commanding 
them to show cause why said appeal shall not be sustained and why the 
decision of the register shall not be set aside. 

The appeal here is clearly from the last action of the register in 
refusing to set aside the probate of the will of July 7, 1902, and this 
requires 11s to review the practice in appeals from the decisions of the 
register. . 

Until the decision in Matthews vs. Biddell, 8. Superior Ct., 114, 
was rendered, the undoubted practice in contesting a. will where a 
caveat had not been filed, and the will had been probated and aftef 
grant of letters, was to present a petition to the register, setting forth 
the facts and praying to be allowed, a rehearing and that the letters 
previously granted be revoked, and from his* decision on such petition 
an appeal was taken to the register's, now Orphan's Court. 3 Rhone 
O. C. Practice, 942; Farrell's Estate, 1 W. N. C. 15; Schaufuss' Estate, 
5 Kulp, 275 ; Potts Estate, 37 L. I. 182 ; Commonwealth vs. Thomas, 
163 Pa. 446; Hoopes' Estate, 152 Pa. 105; Irwin vs. Hawthorn, 1 
Superior Ct. 152. 

In Matthews vs. Biddell, 8 Superior Ct., 112, the register filed a 
bill of costs in the matter of rehearing on a petition praying for the 
revocation of the probate of a will. The register held several meetings 
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at which a number of witnesses were examined. The errors assigned 
on appeal to tjie Superior Court from the decision of the Court below 
were in allowing the register compensation for holding "register's 
court" and other fees. The Superior Court, in an opinion by Smith, J., 
says : "With the probate of the will the register's judicial powers 
ceased. Under the Constitution all questions thereafter touching the 
probate or the validity of the will are to be determined by the Orphans* 
Court, on appeal from the register's decision, when the proper issue 
may be framed. . . . It is a plain attempt to enforce the compen- 
sation for the services of a court which was abolished by the Consti- 
tution and its duties transferred to another tribunal.*' While the 
register's bill was for "holding register's court," yet in the proceedings 
he sat alone and acted merely as register, although he erroneously styled 
the tribunal a "register's court." The old register's court was composed 
of the register and the judges of the court of common pleas of any 
county, and it was this court which was abolished by the 22d Section of* 
Article V. of the Constitution of 1874. The section mentioned does 
not limit the powers Qf the register as register, except to the extent of 
abolishing a tribunal in which he sat with common pleas judges. If 
previous to the new Constitution he, as register, sitting alone (and not 
as part of a register's court) had power to strike off the probate of a 
will and revoke letters testamentary then certainly the abolishment of 
the register's court has hot destroyed that power. That he frequently 
did revoke the probate of wills and annul grants of letters the cases 
above cited abundantly prove. The question came from the Supreme 
Court in Beatty's Estate, 193 Pa. 304, where a petition was filed with 
the register for the revocation of .the probate of a will, testimony was 
taken' and the will set aside by him. The court below held, citing Mat- 
thews vs. Biddell, supra, that the register wa^s without jurisdiction, and 
that the pnly course open to the petitioner was by appeal to the 
Orphans' Court from the action of the register in. probating, the will. 
The decree was affirmed at bar. These two cases effectually disposed 1 
of any power of the register to review his own action in probating 
wills and granting letters testamentary. When he .has once acted, 
further proceedings must be by appeal in the Orphans' Court. 

But if the register may not revoke the probate of a will and the 

grant of 4 letters testamentary, why may he revoke letters of 

. administration.? Jn both cases he acts judicially. He is>a statutory 

official and may exercise no powers except those expressly granted; 

ajtycf the* .only instance where he is authorized to revoke, letters of any 
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kind granted .by him is contained in the. 28th Section of Act of 1832, 
where insufficient security has been given. The 20th Section of the 
same Act provides that where the administration of the estate of any 
decedent shall become vacant by reason of any decree of the Orphans' 
Court the register may grant new letters. The following cases show 
that the register has for many years revoked letters of administration 
for various reasons : McCaffrey's Estate, 38 Pa. 333 ; Bieber's Appeal, 
11 Pa. 157; Shomo's Appeal, 57 Pa. 356; Sharpe's Appeal, 87 Pa. 163; 
NeaTs Estate, 17 W. N. C. 191; Schwile's Appeal, 100 Pa. 630; 
Neidig's Estate, 183 Pa. 497. 

His power to revoke letters of administration rests on exactly the 
same ground as does. his power to revoke letters testamentary, and 
the latter power having been declared unwarranted we think it follows 
that the present practice of petitioning the register to revoke letters of 
administration must also be abandoned. The register having once 
acted, his decision may be set aside, from whatever cause, except where 
insufficient security is given, only by an appeal to the Orphan's 'Court 
where the matter is heard de novo. 

The case at bar is similar to Beatty's Estate, supra: The register 
had no power to review his action in probating the first will and the 
proceeding is void. The proper course for petitioner is to take an apr 
peal to the Orphans' Court from the action of the register in i>robatmg 
the first will, tind'not from his refusal to revoke. 

And, how, 8th February, 1904, the proceeding before the register 
of wills ending in the decree dated 12 November, 1903, are set aside; 
the appeal from said action of the register is dismissed, without preju- 
dice to the right. of the petitioner to appeal from the decision of the 
register in probating the will dated 7th July,. 1902. 



In the Orphans' Court of Luzerne County, No. 214, of 1885. 

SUR PETITION FOR INQUEST AND ANSWER. 

In Re. Estate of William Bestford, Deceased. 

The courts recognize parol partitions, and when toiiowed by the taking of 
possession, they are regarded as valid. Where a petition for an inquest 
is presented to the Orphans' Court for partition and the party in pos- 
session of the premises denies the title of the petitioner and produces 
testimony to show that the petitioner has no title in the property, the 
court will decline to exercise jurisdiction and will require the petitioner 
to prove title before a jury. 

Mr. M! H. McAnifT, for petitioner. 

Mr. Thomas H. Atherton, for respondent. 
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Opinion by Sando, P. J., of the Forty-fifth Judicial District, 
Specially Presiding. February, 1904. 

The petitioner in this case, Mary Ann Harrop, avers that William 
Bestford died in 1885, seized of a parcel of land, described in the peti- 
tion ; that by his last will and testament he divided his estate, share and 
share alike, between his widow Esther, and his son Thomas Bestford ; 
that Thomas Bestford died sometime in 1895, testate, devising his real 
estate to the petitioner (no relation or kin), who now prays for inquest 
in partition in the land, described in the petition*, situate in Yatesville, 
Luzerne county. 

" The answer admits the death of William Bestford, probate of the 
will, division of the estate in equal shares between Esther Bestford and 
.Thomas Bestford, but avers that Esther Bestford and Thomas Bestford 
had an amicable partition of William Bestford's estate; that William 
Bestford died seized of two pieces of real estate, one in Hughesville. 
Ohio, the other in Yatesville, Luzerne County. Pa., that by the amicable 
partition Thomas took,' entered into possession of land and finally sold 
the Ohio property, and that Esther Bestford entered into possession of 
and took as her share of the estate the Yatesville property upon which 
she now resides and ha6 resided continuously from a time shortly after 
the death of William Bestford, in 1885. The will of William Bestford, 
dated June 20, 1885, probated December 5, 1885, contains inter alia. 
"Second. I give and bequeath to my wife Esta Bestford, all my house- 
hold furniture in and about my house, belonging to me af the time of 
my decease, and. Third. I give, bequeath and devise, all the rest, and 
. residue of my estate, real personal, and mixed to my said wife, and to 

, my son Thomas Bestford of Pittston, their heirs and assigns absolutely 
share and share alike." 

It further appears that William Bestford died, July 23, 1.885. 
seized of two properties, one at Hughesville, Ohio, and the other the 

one which is the subject of this petition ; that the relations of Thomas 
Bestford and his stepmother, Esther, were kindly and cordial : that they 
settled the estate of William Bestford by Thomas taking the Ohio 
property and Mrs. Bestford taking thirty shares of. stock in the Co- 
operative Company and the Yatesville property; that Mrs. Bestford 
lias continued and still continues to be in possession of the Yatesville 
property, for a period of nearly seventeen years; that no deed was 
executed and delivered to Mrs. Bestford; that after the parol partition 
of the estate was made it was carried into execution ; that the partition. 
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as claimed to have been made, was equal at the time it was made, does 
not appear to have been denied or controverted during the lifetime of 
Thomas Bestford, and that Thomas Bestford died January i, 1896. 

The courts recognize parol partitions. A completed partition in 
this case seems to have been .clearly shown, and each of the parties 
took possession in pursuance of it. It would not matter whether the 
partition was effected by deed, or by words and acts. Parol partition, 
followed by the taking of possession, would be valid.. 

Where a t petition for an inquest, is presented to the Orphans' 
Court for partition, and the party in possession of the premises denies 
the title of the petitioner and produces testimony to show that the peti- 
doner has no title in the property, the court will decline to exercise juris- 
diction and will require the petitioner to prove title before a jury. 

Under the testimony presented in this case, this Court must 
dismiss the petition for partition. 

Petition dismissed. 



/// the Court of Common Pleas of Laekazwnna County No. 847, 

September Term, 1900. 

PETITION FOR REMOVAL TO THE UNITED STATES 

. court: 

Minnie Hill vs. The Erie Railroad Company. 

A petition was presented by defendant, asking ror a removal of the case to 
the Circuit Court of the United States, and a rule was, granted to show 
cause why an order of removal should not be* made. 

The application for removal was made under the provisions of the Act of 
Congress of March 13, 1887. 

Plaintiff contended that the application was too late and should be refused, 
. alleging that the time had gone by within which the defendant was 

bound under the laws of the state and rules of court to answer or plead 

to plaintiff's declaration. 
Held: It is the expiration of the time allowed to defend which terminates 

the right of removal, and not the filing of the demurrer, plea or answer 

under the Act of March 3, 1887. 

Messrs. O'Brien and Martin for plaintiff. 

Messrs. Willard, Warren & Knapp for defendant. 

Opinion by Kelly, A. L. J. February 15, 1904. 

This is an action of trespass instituted by praecipe filed in the pro- 
thonotary's office on the 20th of July, 1900. No declaration was filed 
until August 10, 1901, and no plea has ever yet been filed. A demurrer, 
however, was filed on March 20, 1903. but no disposition of the de- 
murrer was ever made, probably for the reason that on March 30, 1903, 
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plaintiffs were allowed to amend by striking out the names of Bertha 
Hill and Joseph Hill as plaintiffs; and on the same day a rule was 
granted to show cause why an amended declaration should not be 
allowed to be filed. This rule was made absolute on the 15th of June.. 
1903, and on the same day an amended statement was ordered filed to 
take the place of the amended statement filed on the 30th of March, 
1903', which had been lost. On August 10, 1903, a petition, bond, &c, 
wis presented by the defendant asking Jor a removal of the case to the 
Circuit Court of the United States for the Middle District of Pennsyl- 
vania, and a rule was granted to show cause why an order of removal 
^should not be made. 

The application for removal is made , under the provisions of the 
Act of Congress of March 3, 1887, which provides that in all cases the 
party entitled to removal must file his petition in the state court "at the 
time or any time before the defendant is required by the laws of the 
state or the rule* of the state court in which such suit is brought to an- 
swer or plead to the declaration or complaint of the plaintiff." It is 
contended by counsel for the plaintiff that this application is too late 
ahd should, therefore, be refused. It will be noticed that no plea has 
ever been filed in this case, unless we consider the demurrer a plea 
within the meaning of the Act of Congress. A demurrer has been held 
to be such an answer or plea: Maher vs. Tower Hotel Co., 94 Fed. 
Rep., 22$; Whiteley Malleable Casting Co. vs. Sterlingworth R. 
Supply Co., 83 Fed. Rep., 855. So we have here an application to 
remove made subsequent to the filing of a plea within the meaning of 
the act, and if the time had gone by within which the defendant was 
bound under the laws of Pennsylvania And our rules of court to 
answer or plead to the plaintiff's declaration, it would be too late. 
However, the Act of Congress has been strictly construed, and it has 
been held that the petitioner has the full time allowed by law for the 
filing of the answer or plea, even though the defendant may actually 
file a demurrer before that time expires; Gavin vs. Vance, 33 Fed. 
Rep., 84; Tenn. Coal, etc., Co. vs. jailer, 37 Fed. Rep., 545; Conner 
vs. Coal Co., 45 Fed. Rep., 802. It is the expiration of the time allowed 
to defend which terminates the right of removal, and not the filing pf 
the demurrer, plea or answer, under the act of March 3, 1887 : Gavin 
vs. Vance, supra. This being so the application is, made in time, for. 
as we find the record in this case, the time in which the defendant is 
required to answer or plead has not even yet expired. Section 7 of the 
procedure act of 25th May 1887, P. L. 271, provides, "Special, pleading 
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is hereby abolished. In the action of assumpsit the plea of the general, 
issue shall he 'non assumpsit' The defendant in the action of asstmp- 
sit shall be at liberty,- in addition to the plea of 'non assumpsit/ to plead 
pa>ment, set off, and, also, the bar of the statute of limitations, and 
no other pleas. The only plea in the action of trespass shall be 'riot 
guilty/ The defendant shall plead to the said actions within fifteen 
days after the return day, and in default thereof, the court may, on 
motion, direct the prothonotary to enter the plea of the general issue 
at any time./ The pleadings in all courts to be subject to the rules of 
the respective courts as to the notice of special matter." In pursuance 
of the provisions of the procedure act our rule of court was adopted, 
which provides that, "In the action of ejectment, the defendant shall 
file his plea with his appearance. In all other actions, the defendant 
shall file his plea within fifteen days after the return day of the writ ; 
provided, that the plaintiff's statement be filed fifteen days before the 
return day.* If the plaintiff's statement be filed on or after the return 
day the defendant shall enter his plea within fifteen days after service 
of the notice that the statement has been filed." 

Under the section of the procedure act and the rule of court above 
quoted, the defendant would not be required to "plead or answer" 
until fifteen' days after service of notice that the plaintiff's statement 
had been filed. The record discloses no such notice having been given. 
It seems to us, therefore, that the application for removal is not too late, 
and that the order should be made. Plaintiff has the right, of course, 
to raise this question on a motion in the United States court to remand 
the cause. In fact it has been the general practice that questions of this 
kind shall be disposed of in the United States court on a motion to re- 
mand ; and while we would not hesitate to refrse to make an order if it 
appeared that the application was clearly made too late, yet unless the 
question was free from difficulty we would prefer to follow the ordinary 
practice. 
The rule is, therefore, made absolute. 



In the Court of 'Common Pleas of Lackawanna County, Nos. 163 and 

173, March Term, 19,04. 

OBJECTIONS TO CERTIFICATE OF NOMINATION. 

In Re. Certificate of Nomination of M. J. Burns et al. 

The Act of April 12, }908. P. L., 224, provides that "no objections, of any na- 
ture whatever, shah be filed unless accompanied by proof of notice of 
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the proposed objections upon at least one of the candidates named in 
the certificate, etc." 

Held: That the meaning which should attach to the phrase "notice of the 
proposed objections," is that either the copy of the objections or notice 
specifying the nature of the objections should be given to the party 
interested. 

When two or more caucuses are held in a ward in which there is no uniform 
custom for calling caucuses, the court would be compelled to sustain 
the first caucus, on the sole ground that it was the first one called, 
especially if it was generally participated in .by the voters. 

Of course to sustain this view the caucus must be regular in every other 
respect. 1st. It must be legally called; 2d. It must be the first 
called; 3d. It must be held by the legally elected primary officers; and 
4th. It must be participated in by the voters of some party or policy. 

Messrs. Qninnan and Hoban for M. J. Burns, et al. 

Mr. D. J. Reedy for P. J. Langan et al. 

Opinion by Edwards, P. J. January, 1904. 

On the 5th and 13th of January, 1904, respectively, two caucuses 
were held in the Eighteenth ward of the city of Scranton, for the 
nomination of school controller, common councilman and election offi- 
cers. Two certificates of nomination were filed in the proper office, one 
on. January 7th and the other on January 15th. Objections are made 
to each certificate and both cases were heard at the same time. 

The first question to .be considered is one of practice. Exception is 
taken to the notice of the objections served in the Langan case. The 
Act of April 12, 1903, P. L. 224, provides that "no objection, of any 
nature whatever, shall be filed- unless accompanied by proper proof of 
service of notice of the proposed objection upon at least one of the 
candidates named in the certificate, &c." The notice attached to the 
•objections is to the effect "that objections * * * * will be filed 
in the office of the prothonotary of Lackawanna County and in the office 
of the county commissioners * * * on Wednesday, January 27, 
1904." The act says that no objection shall be filed unless accompanied 
by proof of service of "notice of the proposed objection'' upon at least 
one of the candidates. What meaning should we attach to the phrase 
"notice of the proposed objection ?" Does it not mean that a copy of 
the objections themselves should be given to the party interested? This 
is the most effective way surely to comply with the requirement of the 
law as to notice. To notify a candidate that an objection to his certifi- 
cate will be filed in a certain office on a certain day would of course put 
him upon inquiry as to the matter ; but such a notice is not demanded by 
the act. All the act requires is notice of. the "proposed objections." This 
contemplates, in our judgment, either a copy of the objections or a 
notice, specifying the nature of the objections. This same question has 
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been raised in the Nomination Paper of Thomas, 6 D. R. 652, and in • 
Fow's Nomination, 7 D. R. 661. In the latter case Judge McPherson 
says, "The purpose is plain; the objector is required to inform the 
nominee upon what ground the proceeding is taken ; and certainly the 
best, perhaps the c\nly legal way to give the notice is to serve a copy. 
This has been the cpurse almost universally pursued in previous eases 
before us, and we trust there may be no exception in the future." In 
cur own court heretofore there has been no uniform n^e of practice on 
the question of notice. For this reason, we are not disposed to, hold the 
parties in the present case to a strict compliance with our view of the 
requirement of the act of assembly ; but having stated what, in our 
judgment, the practice ought to be, we shall expect it to be followed 
hereafter, and shall enforce it whenever the occasion may arise. . We 
shall dispose of the present objections, therefore, upon the merits. 

The first contention relates to the call for the qiucus in the Eighteenth 
ward. Each party maintains that its own caucus was the only lawful 
one called. The objectors to the caucus of January 5, claim that the 
committeeman representing the ward in the Democratic city organiza- 
tion is the only person authorized to call a ward caucus. Those who 
oppose this view claim that the vigilance committee is the proper au- 
thority. The Democratic party in the city have no written rules on this 
subject. Testimony was therefore offered to show the custom in the 
city and more particularly in the Eighteenth ward. The evidence is 
unsatisfactory on this point. It appears that in some wards the com- 
mitteeman calls the caucus; in other words the vigilance committee; 
and in others the committeeman and vigilance committee together. 
Only one thing is clear, and that is, that there is k no uniform rule 
throughout the city. We are therefore bound- to inquire next if there 
is any rule or custom in the Eighteenth ward. Again the testimony is 
very unsatisfactory on this point. The binding force of a custom is 
in its certainty and uniformity. Several witnesses testify that in the 
Eighteenth ward caucuses have always been called by a committee man ; 
other witnesses are equally positive that the caucuses have invariably 
called by the vigilance committee. We harmonize t^»e testimony by 
the conclusion in our own mind that there has been no uniform custom 
in the ward on this matter, and that the caucus is sometimes called in 
one way and sometimes in the other. Were there nothing else to be 
considered in the cases now before us than the authority which called 
such caucuses, we would be compelled to sustain the caucus of January 
5, on the sole ground that it was the first one called. 
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We shall note here some of the facts disclosed by the evident 
There appears to have been two committeemen for the Eighteenth 
ward, viz., Mr. Hoban and Mr. Morris. The secretary of the city 
convention, Mr. Donahue, says that Hoban was the regular committee- 
man and that Morris was called to assist so as to satisfy all the factions. 
Donahue is not positive in his testimony; but Morris is, and says he 
was notified in writing by Donahue, of his appointment as committee- 
man for the ward. This leads us to the railing of the caucus of January 
5th. It was called by a vigilance committee consisting of O'Hara, 
Harrison and Noone, at the request of the Committeeman Morris. If 
we conclude that Morris was a committeeman and that the other three 
persons named were the proper vigilance committee, there can be no 
question as to the legality of this call. The caucus of January 12th was 
called by Hoban as committeeman with the concurrence of Dean and 
Nolan, who sign as judge of election and inspector respectively. The 
designations judge of election and inspectors apply also to vigilance 
committees. Both terms are used to describe the same body of men. 
They are the ones who hold the primary and nominating elections. We 
say therefore that so far as the call fgr the caucus of January -12th 
.is concerned, even were it called by Hoban alone, we could not say it 
was illegal ; and if it could be also added that Dean and Nolan were 
lawfully members of the vigilance committee, the call would be doubly 
fortified by authority. It might at first glance appear preposterous to 
say that two legal calls for a caucus to be held in the same ward and for 
the same purpose can be made one within a week of the other ; but this 
is possible. And if the caucuses were regular in every other respect, the 
only way out of such a complication would be to sustain the caucus held 
first in point of time; especially if it was generally participated in by the 
voters. 

The foregoing discussion naturally brings us to the real difficulty 
in the cases now under consideration. It will be noticed that the 
caucus of January 5th was conducted by O'Hora, Harrison and Noone, 
and that of January 12th, by Dean, Nolan and Duffy. Here are two 
sets of vigilance committees. Both can not be legal. Which was the 
lawful vigilance committee? The answer to this question will deter- 
mine the contention in the Eighteenth ward. There is no dispute as 
to the manner of selecting these primary officers called vigilance com- 
mittees or judges and inspectors. A city convention was held in 
Scranton early in 1903 to nominate a recorder. John Burns was elected 
a delegate to this convention from the Eighteenth ward. At the caucus 
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or primary. election which elected him a delegate thrae persons were 
elected as vigilance committee or primary officers. When the con- 
vention met, Burns presented his credential to* the secretary. This 
same credential contained the names of th$ primary officers elect. The 
credential is now before us stnd is produced by one of the secretaries 
of the convention. The secretary testifies that it is in the same condition 
now as it was when he received it. It reads in part thus > "We do 
further certify that James Dean was elected judge and Patrick Noone 
and Michael Nolan, inspectors of the primary elections, for the ensuing 
term in said election district" Signed, Mat O'Neill, judge; W. *H. 
Lynn, Joseph Nolan, inspectors. It will be observed that Dean and 
Nolan are two of the officers who conducted the caucus of January 12th, 
and that Noone is one of the three who held the caucus of January 5th. 
There is no question as to who were elected at the primary election of 
1903. They were O'Hora, Harrison and Noone, the three men who 
conducted the caucus of January 5, 1904. How then do the names of 
Dean and Nolan appear in the credential? There is only one answer 
to this question ; and that is, that the credential has been' falsified, in 
some way or other. The delegate, Burns, who presented the credential, 
Lynn, who made out and signed the credential, says that the names of 
says that it certified the election of O'Hora, Harrison and Nolan. W. H. 
O'Hora and Harrison have been rubbed out and the names of Dean 
and Nolan' written instead in another handwriting. The testimony of 
Lynn, who is a stenographer, is clear and 'satisfactory, and his testi- 
mony is sustained by the appearance of the paper itself. A slight in- 
spection of the credential will satisfy anybody that it has been tampered 
with and in a somewhat bungling way. 1 

Therefore, in view of the facts detailed by us, every principle, of 
law and right requires us to sustain the caucus of January 5th. We do 
this; (1) because the caucus was legally called; (2) because it was the 
first called; {3) because it was held by the legally elected primary 
officers; and (4) because the Democratic voters of the wjard partici- 
pated in it generally, there being 246 votes cast. 

Now, February 1, 1904, the objections to the certificate of nomin- 
ation of M. J. Burns, et al., are overruled ;, and the said certificate of 
nomination as .filed in the commissioners' office January 7, 1904, *s 
hereby declared valid. The objections to the certificate of nomination 
of P. J. Langan, et al., are sustained, and the said certificate of nomin- 
ation, as filed in the commisioners' office January 15, 1904, is hereby 
declared invalid and wholly void. The prothonotary is directed to enter 
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the proper order in each of the above entitled cases in accordance with 
this decision. 



In the Court of Common Pleas of Lackawanna County, No. 278, 

May Term, 1903. 

RULE TO QUASH WRIT OF EJECTMENT, ETC. 

W. G. Miller vs. George W. Cramer, et al. 

In 1896 plaintiff brought an action of ejectment. It resulted In a verdict for 
the defendant. A second ejectment brought in 1899 resulted in a 
non-suit for defendant. A third ejectment was brought in April, 
1908. 

The defendant claims that because the latter suit was not "pending/' when 
the act of 1901, P. L. 142, was approved; therefore, the plaintiff is not 
within the protection of the exception of the third section of the act. 

Held. That the matter depends upon the interpretation of the first section of 
the act. "Where one verdict shall • • ;* be given • • • a judg- 
ment be entered thereon, no new ejectment shall be brought, &c." 

The act must be construed as operating prospectively where rights existing 
at the time of its passage were concerned. Unless a legislative intent 
to the contrary is declared or necessarily implied from the circum- 
stances or language used, an act of assembly must be construed as 
prospective in Its operation. 

'This is a general principle always recognized In the Interpretation of stat- 
utes. Therefore, the Act of 1901 does not bar the plaintiff from his 
third ejectment. 

Where parties waive a jury trial and submit the case to a Judge, his decision 
is equivalent to a verdict. A compulsory non-suit* however, does not 
take the place of a verdict. Upon application proceedings will be stayed 
until costs in a former action are paid. 

Messrs. Vosburg & Dawson for plaintiff. 

Messrs. Watson, Diehl & Kemmerer for defendant, 

Opinion by Edwards, P. J. January, 1904. 

In a case like the one before us we do not think a motion to quash 
the writ is the proper practice. The proceedings are regular upon their 
face. No fault can be found with the praecipe, or the writ itself, or 
with the declaration. It is true that the abstract of title filed is worth- 
less ; but we could not quash the writ for this reason. And the plaintiff 
is asking leave to amend the abstract of title. He is entitled to the 
amendment. We, therefore, have an action brought in accordance with 
the requirements of the act of assembly, and the rules of practice. 'Why 
should the writ then be quashed ? 

Defendants contend that the act of May 8, 1901, bars the present 
suit. This contention suggests a plea in bar of the action. But we are 
not disposed to look too technically upon the form of the rule in this 
case. As other cases are before us involving the construction of the act 
of assembly in question, we are disposed to consider the controversy- 
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between the parties to the present case upon the metrits. The facts 
upon which the defendants seek the relief prayed for are briefly as 
follows: 

1. The plaintiff brought his first action of ejectment in 1896. 
This resulted in a verdict for- the defendants. The case was affirmed 
by the Supreme court and is reported in Miller vs. Cramer, etal., 190 
Pa., 315. 

2. A second ejectment was brought by the plaintiff for the same 
land in 1899. After the plaintiff's evidence was all in, defendants 
moved for a compulsory non-suit. This was allowed and the rule to 
take off the non-suit was finally discharged after argument. The case 
was appealed to Jthe Supreme court and affirmed. 

3. The third ejectment, which is the present suit, was brought in 
April, 1903. 

Is this third suit barred by the act of 1901, P. L. 142? The first 
section of the act reads as follows : 

"Where one verdict shall, in any writ of ejectment between the same 
parties, be given for the plaintiff or defendant, and judgment be entered 
therec n, no new ejectment shall be brought ; but sixh v^dict and judg- 
ment thereon shall be final and conclusive and bar the right." 

The second section defines the practice "in all actions of ejectment 
hereafter to be brought." The third section provided that "nothing in 
this act shall be construed so as to apply to any writ or writs of eject- 
ment now pending." But this third section has been amended by the 
act of April 23, 1903, P. L. 293, so as to read as follows : - 

" "Nothing in this act. shall be construed to apply to lands or tene- 
ments as to which any writ or writs of ejectment were pending, and 
final judgment not entered, at. the time of the approval of the act hereby 
amended." 

The writ in the present suit having been issued a few days before the 
date of the amendment we do not think it necessary to consider the 
effect of the amendment, although, as we view this case, the amendment 
makes* no difference. The 'contention o£ the defndarits is that while 
the exception in favor of "writs of eje<:tnierit;iiow pending^," accord-^ r 
ing to section three of the act of I90i, : saye3 the plaintiff's second eject- 
ment, (that suit being "pending" when lie act was passed) , it can' not 
save the third ejectment brought in. 1903. The wfit/in the latter suit 
was not "pending"* when the act of 1901 was approved; therefore, it 
is argued, the plaintiff is not within, the protection of the exception pf 
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the third section of the act. If this exception controls the question, 
then we must admit that the defendant's contention is correct and that 
the plaintiff is barred from bringing his third suit. But is this the right 
yiew to take of the question ? In our judgment the matter depends on 
the interpretation of the first section of the act. "Where one verdict 
shall * * * * be given, * * * * and judgment be entered 
thereon, no new ejectment shall be brought," &c. Is not this language 
clear ? Does it not refer to future verdicts only ? In the case at bar 
there has been no verdict since the passage of the act of 1901. Let us 
suppose that there had been two verdicts in an ejectment c^se previous, 
to 190 1, one for plaintiff and the other for defendant, would the plaintiff 
- be barred from his third writ by reason of the act of 1901 ? Certainly 
not. It is our duty to construe this act as operating prospectively 
whef e rights existing at the -time of its passage are concerned. Unless 
a legislative intent to the contrary is declared or necessarily implied 
from the circumstances or language used, an act of assembly must be> 
construed as prospective in its operation. This is a general .principle 
always recognized in the interpretation of statutes. We, therefore, are 
of the opinion that the act of 190 1 does not bar the plaintiff from his 
third ejectment. 

Another proposition maintained by the defendants is that regard- 
less of the act of 1901, the plaintiff had no right to bring suit, because 
he has had two triads on the merits and judgment has been given for the 
defendants each time. In the first ejectment the parties waived a jury 
trial and tried the case before the judge. It was decided in favor of 
the defendants. This was equivalent to one verdict. In the second 
ejectment there was a compulsory non-suit after the plaintiff had closed 
his case. If- defendants had rested without giving any evidence and 
had asked for binding instruction, such instruction would have been 
given for the same reason that the non-suit was allowed. It is un- 
doubtedly true that the plaintiff's case in the second ejectment was 
fully decided on its merits in the court below and in the Supreme court, 
and it may seem a hardship for the defendants to be called upon again 
to defend a title that has been tried and settled twice in court. Never- 
theless, it must be conceded that a compulsory non-suit d6es not take 
the place of a verdict. For this reason defendants' contention in this 
respect is not sustained. 

We agree with the other proposition advanced by defendants' 
counsel, viz., that proceedings in the present suit must be stayed until 
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payment of the costs in the former action. This is in accordance with 
the usual practice and is sustained by numerous decisions. 

Therefore, in accordance with the foregoing opinion, the rule to 
quash the writ of ejectment is. discharged ; but we hereby order that 
further proceedings in this case be stayed until the plaintiff pay the 
costs of the former action. 



In the Court of Common Pleas of Lackawanna County No. 599, 

November Term, 18pp. 

FEIGNED ISSUE. 
/. O. Ackerman vs. Joseph Josephs. 

A gave B a Judgment note for $6,845.00, dated October 30, 1899. Subsequently 
an item of $2,645.83 was applied as a credit to the said judgment. This 
credit represented the amount realized from four executions issued . on 
four judgments. 

On these executions the stock and goods of B were sold, mostly to the plain- 
tiff. His attorneys receipted the amount of the purchases, after the 
costs were paid, upon the four executions' pro rata. 

The sheriff's return showed a credit, by receipt of plaintiff's attorneys, of 
$2,64^-83 to apply on the' judgment of $6,845.00. 

At the trial A contended that the sheriff's return was not conclusive; that it 
was only prima facie proof of a credit on the judgment to the amount of 
$2,645.83, and that the right to this credit was rebuttal and extinguished 
by the evidence. 

Held: The return not toeing obscure nor ambiguous; and there being no mis- 
take or fraud in connection with it,, the sheriff's return is conclusive 
between the parties. The law is settled that the return can not be con- 
tradicted by either party In the action in which it is made. , 

-Messrs. O'Brien & Martin for plaintiff. 

Mr. G. D. Taylor for defendant. 

Opinion 6y Edwards, P. J. January, 1904. 

The issue in this case was framed so as to allow a jury to deter- 
mine the amount due, if any, on a judgment note given the plaintiff by 
the defendant.' The note is for $6,845 and is dated October, 30, 1899. 
The jury found in favor of the plaintiff, in the sum of $6,204.70. 
Reasons for a new trial were filed and a rule granted to show cause. 
This rule is noAv before us for consideration. 

Among the many grounds for a new trial suggested by defendant's 
counsel, the principal one relates to an item of $2,645.83. This item 
represents a credit applied to the judgment in the above- case. It 
appears that defendant had a large stock of goods. On four judgments 
confessed by him four executions were issued and placed in the hands 
of the sheriff at the same time. On these executions the stock of 
goods was sold, mostly to the plaintiff. His attorneys receipted the 



26 LACKAWANNA JURIST. 

amount of his purchases, after the costs were paid, upon the four 
executions pro rata, the said sum of $2,645.83 being applied on the 
judgment in question in this case. There was no money paid to the 
plaintiff or to his attorneys ; but the sheriff's return, 'as proven by his 
deputy, showed a credit, by receipt of plaintiff's attorneys, of the sum 
stated, to apply on said judgment. The execution belonging to this 
judgment was lost; but the sheriff's return ha* been clearly proven. 
There is no question as to what it was. 

The contention of the plaintiff at the trial was that under the 
facts and circumstances of this case the sheriff's return was not con- 
clusive; that it was only prima facie proof of a credit on the judgment 
to the amount of $2,645.83, and that the right to this credit was rebutted 
and extinguished by the evidence in this case. It is true that the series 
of transactions between the plaintff and the defendant were of a 
peculiar character. The" defendant evidently was in failing circum- 
. stances when he established his business in Scranton : because vye find 
that in a few months after he came here he requested the plaintiff to 
assist him in arranging a compromise with his creditors. Plaintiff 
agreed to help the defendant and proceeded to buy the claims of several 
of the creditors, taking an assignment of them. The claims accumulated 
very fast. "Some of them were settled by the defendant from moneys 
derived from the sale of the goods in the store. As a part of the scheme 
it was deemed best to have 'a sheriff's sale. Foi*r notes were signed 
and entered and proceeded with to execution. The sale amounted to 
over $8,000. Nearly all the stock was bought by the plaintiff and the 
sum realized from the sale, as already stated, was applied pro rata on 
the four judgments. Plaintiff did not keep, possession of the stock of 
goods. He turned them over to defendant's wife, or to the wife and 
defendant's brother. Nor did the plaintiff, or his attorneys, get any 
of the money that was credited on the judgments. The business went 
on for sometime under the management of the defendant, and the 
money, taken in was used to pay defendant' debts, in pursuance to the 
scheme or arrangement between plaintiff and defendant, the result, 
being that nearly all, if not all, of the claims of the general creditors 
for merchandise sold, were settled. The note in question in this case 
and known as the trustee note, according to the testimony of the 
plaintiff, represents moneys paid by plaintiff to defer Jant's creditors, 
claims secured by .plaintiff's credit or promise^ moneys advanced to the 
defendant. or for his benefit and compensation of $1,000, agreed to be 
paid plaintiff for his services. In .view of the foregoing facts, de- 
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fendant's counsel claim that the judgments, the executions, tl\e 
sheriff's return, and the credits on the judgments,, were mere incidents 
to the general scheme entered into by the contracting parties for the 
benefit of the defendant, and were only in furtherance of their definite 
arrangement. We have stated the facts and the argument in the most 
favorable light possible for the plaintiff in the consideration of the 
question as to the conclusive effect of the sheriff's return, and we .have 
reached the conclusion that the evidence in this case is clearly insuffi- 
cient to destroy the legal effect of the sheriff's return. The return is 
not obscure, nor ambiguous ; nor is there any mistake or fraud in con- 
nection with it. It is in strict accord with facts as they occurred. How 
•can we say then that it ought to be discarded because the plaintiff, 
having about eight thousand dollars' worth of goods in his possession, 
turned them over to other persons ? The goods were his ; he had them 
in his possession and could do as he pleased with' them. We must, 
therefore, hold that in the absence of obscurity or ambiguity, the 
sheriff's return is conclusive between the parties in this case. Some of 
the cases cited are somewhat emphatic on this point: In Diller vs. 
Roberts, 13 S. & R. 59, Justice Tilghman says: "I consider the law 
settled that the return cannot be contradicted by either party, in the 
action in which it is made." Gibson, Chief Justice, also reviews the 
question of the conclusiveness of the sheriff's return, in an elaborate 
opinion, Freeman vs. Caldwell, 10 Watts, 9; and we refer in this con- 
nection to Bogue's Appeal, 83 Pa., 101. Under the law and 1 the facts 
of the case we are of the opinion that; the jury should have been in- 
structed to disregard the evidence which attempted to explain" away 
the sheriff's return, and that the credit of $2,645.83' to apply on the 
judgment was conclusive on the parties. The defendant is, therefore, 
entitled to have the verdict reduced by that amount. 

There are other reasons assigned by defendant's counsel as grounds 
for a new trial. We do not consider them important. We have settled 
the main contention in defendant's favor. The reasons relating to the 
charge of the court are met by the charge itself. Defendant's counsel 
very properly called our attention to some of the matters while charg-. 
ing the jury. In a long charge, in which an attempt is made to discuss 
the evidence at length, a judge may easily overlook some part of the 
testimony. In srch a case, it is counsel's duty to call attention to the 
fact before the jury retires. This was done by counsel in this case. 

We do not find any difficulty in directing the plaintiff to remit the 



28 LACKAWANNA JURIST. 

amount credited on the judgment by the sheriff's return, or suffer 
another trial. While the jury did not allow the plaintiff's full claim, 
it unquestionably denied the defendant the credit in question. The com- 
- putatifin made by us is as follows : 

May 18, 1903, amount of verdict $6,204.70 

Deduct, credit on judgment $2,645.83 

Interest Oct. 30, 1899, to May 18, 1903-.. 562.87 

3,208.70 

• 

Balance of verdict $2,996.00 

We make. Jhe following order: If the plaintiff within ten days 
from this date, by paper filed, remit from the amount of his verdict the 
sum of $3,208.70, leaving the verdict to stand at the sum of $2,996.00, 
with interest from its date, the rule for. a new trial is discharged; other- 
wise, rule absolute.. 



In the Court of Common Pleas of Lackazvannd County, Xo. 3S8, May 

Term, 1902. 

EXCEPTIONS TO AUDITOR'S REPORT ON DISTRIBUTION 

. OF FUND. 

The German Building & Loan- Association Xo. 9 vs. Michael Great la. 

' - 

Defendant held title by deed, In the name of "Michael Greeula." " Mortgage?- 
had securities drawn to correspond with the name as found In the 
deed. A sheriff sale took place on a Judgment entered on a bond ac- 
companying the mortgage. ' 

The fund realized from said sale is contested by a Judgment creditor, whose 
^ Judgment is prior in time to that of the mortgagee and wa^ confessedly* 
the first Hen on the land. 

The latter Judgment was indexed and docketed against. "Mike Grecrzular*' 
. Either of the Hens is sufficient in amount to take the whole fund. The- 
Chrlstian name of the defendant as signed is either "Majk" or "Majh." 

Held: That "Majk" is quite we:i known in this locality to be the Polish and 

Slavish, equivalent to the English "Mike" and so pronounced. 
As to "Greczula" anji "Greeula," the rule of idem sonans applies. 

It is the creditor's duty to see that his Judgment is correctly indexed. This is so 
because the function of the Inde* is what its name imolies— a pointer. 
■ . It points to the record proper; the Judgment docket which is the real 
head and source of information regarding liens. 

Where there is a variance between the signature to an instrument and the 
name as docketed in the entry of a Judgment thereon," the searcher may 
not ignore the docket entry and govern himself by the signature as the 
real source of constructive notice. 

A Judgment docket contains the record evidence of liens which is constructive 
notice to all interested. The indix to this docket has not the same force 
and effect. Its purppse is to point the way to the docket, but not to 
take its place. The variance between the index and the docket does not 
differ in principle between the signature to an instrument and the name 
as docketed in the entry of judgment thereon. 
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Mr. H. M. Hannah for plaintiff. 

Messrs. P. A. Boyle and John F. Murphy for Joseph Gaitke. 

Opinion by Nemcomb, A. L. J. Dec. 7, 1903: 

The fund in court is the proceeds of a sheriff's sale of the de- 
fendant's real estate on the abtfve stated judgment, which was entered 
on a bond accompanying a mortgage. The defendant held title by deed 
in the name of "Michael Grecula." He can neither read nor write, and 
the mortgagee had its securities drawn to correspond with the name as 
found in the deed and they were so executed by mark. Its claim to 
the fund -is contested by Joseph Gaitke, a judgment creditor, whose 
judgment is prior in time to that of the association, and as between him 
and the defendant was confessedly the first lien on the land. This 
judgment is found upon a confession in a promissory note, and was in- 
dexed and docketed against "Mike Greczula." Either of the liens is 
sufficient in amount to the whole fund. 

The Christian name of the defendant as signed to the note is in 
pencil and is somewhat obscure and ambiguous, being either "Majk" 
or "Majh." The auditor finds it to be the latter, but apparently on in- 
spection of the paper alone. There appears to be no testimony on the 
subject except that of George Greczula, one of the defendant's sons, 
who' testified that his brother John wrote the father's name. Being, 
asked, "How did John write your father's and mother's signature to 
this note?" he answered : "Brother wrote it 4 Mik6 Greczula' and 'Annie 
Greczula.' " The auditor. did not have the benefit of John's testimony 
for he had gone to the old country. It seems to us that the uncertainty 
in the writing itself as well as this answer of the witness suggests that 
further investigation might have cleared up the writing and shown 
the name to have been "Majk" which is quite well known in this 
locality to he the Polish and Slavish equivalent of the Euglish "Mike" 
and so pronounced. Thus the case might have been relieved of 
what the learned auditor conceived to be a fatal objection to Gaitke's 
claim. For he held that the entry of judgment against "Mike Greczula" 
was unwarranted, that it imported no other or different notice to the 
mortgagee than was afforded by the note itself, and that the signatures 
to the note' and mortgage were not idem sonans. Accordingly he 
awarded the mone> to the mortgagee. To this ruling Gaitke excepts.- 

We note that the stress of the argument of the. learned counsel 
who seeks to sustain the report is laid on the apparent lack of identity 
of the first names "Majh" and "Michael" rather than the last names 
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"Greczula" and "Grecula." It seems to be conceded the defendant'* 
name is Polish or Slavish. It is not unfamiliar knowledge in this 
section of the state that spelled either way their pronunciation would be 
indicated by the word "Grejzula." Taking in consideration the slight 
difference to the eye of one letter in the middle of the name we have 
no hesitation in saying as to the surname the rule of idem sonans 
applies. 

The auditor further finds, "that the Mike Greczula named in the 
praecipe, Majh Greczula, named in the judgment note, and Michael 
Grecula named in deed, bond and mortgage was the same person." 
(Fourth. finding of fact.) 

At the request of Gaitke he also finds, "that the defendant is 
known in the neighborhood where he resides as Greczula so far as his 
surname" is concerned, and as to his given name is known as Mike or 
Michael, and that his children spell their name Greczula." (Answer to 
sixth request on part of Gaitke for finding of fact.) 

It doesn't seem to be seriously contended that a judgment properly 
recorded against "Mike" would not be sufficient to put a subsequent 
incumbrance, on notice of a lien against "Michael." That this is a 
fair and reasonable interpretation of the law we entertain no doubt. 
It is so obvious that any discussion of the point seems superfluous. The 
learned auditor, however, in our opinion misconceived the application 
of the rule that it is the creditor's duty to see that his judgment is 
correctly indexed. This is so because the function of the index is what 
its name implies — a pointer. It points to the» record proper : the judg- 
ment docket, which is the real head and source of information regarding 
liens. ' In this case the judgment in question was docketed against 
"Mike' f Greczula. The index was therefore correct. As to the docket 
entry in that name we cannot say that it was error.' The defendant who 
gave the note has not complained of any error. The judgment was one 
revived by adverse process in that name. His name is "Michael" : he is 
known as and called "Mike." If he or any one else acting by his 
authority wrote "Mike" as best they knew, intending it for his signa- 
ture on that note (which is the undisputed fact according to the tes- 
timony) we can not say the entry of judgment wa^s erroneous. But at 
all event j it was there. The searcher for the association found it there. 
It was sufficient to impel him to look at the note. (Sixth finding of 
iact.) Seeing what he took to be a name that couldn't be called "Mike" 
01 "Michael" he let it go at that and placed the loan. 

We are asked to say first, that the signature is neither "Mike" nor 
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any known equivalent; second, that where there is a variance between 
the signature to the instrument and the name as docketed in the entry 
of judgment thereon, the searcher may ignore -the docket entry and 
govern himself by the signature as the real source of constructive 
notice. This we do not understand to be the law. In a case similar in 
principle the Supreme Court said: "The judgment docket contains the 
record evidence of liens which is constructive notice to all interested. 
The index to this docket has not the same force and effect. Its purpose 
is to point the way to the docket, but not to take its place/' Bickers 
Appeal 15 W. N. C, 234. True the variance there was between the 
index and the docket but we see no difference in principle between the 
two -cases. See also Hance's' Appeal, 1 Pa., 409; Ridgeway's Appeal, 
15 Pa., 177; Palhemus' Appeal, 32 Pa. 328; York Bank's Appeal, 36 
Pa., 460. 

The infirmity of the plaintiff's contention in this particular is 
apparent when carried to its logical result. Suppose the note in this 
case to have been signed in exactly the same way as the plaintiff's bond, 
but docketed and indexed by mistake against "Mary Grecula," would 
it be pretended that discovery of the note was constructive notice of 
a prior lien? The , subsequent creditor is only bound to search the 
index : he is affected only with notice of what appears by the docket 
entries to which the index points. Not being bound to go farther, he 
can not qualify or limit the effect of such notice by a voluntary search 
of the files or his conclusions as to their contents and meaning. 

We hold that the record of the judgment in question was sufficient 
to afford constructive notice of lien to a subsequent mortgagee and 
therefore the first judgment is entitled to be first paid. 

The exceptions to the auditor's conclusions of law inconsistent with 
this view arc sustained ; the distribution reported by him is set aside 
and the fund, to wit, $291.23, awarded to exceptant to apply on his 
judgment No. 676 September Term, 1901, in this court. 



In the Court of Common Pleas of Lackazvanna County, No. 557, 

J aniiary Term, 1903. 

PLEA IN ABATEMENT AND DEMURRER. 

John A. Neulsvs. City of Scranton. 

Plaintiff brought suit for two months' salgj-y. Court decided m favor of 
defendant. 
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Subsequently plaintiff brought suit against same defendant for one year's 

. salary, including- the two months in the other case. 
The defendant filed a ptea in abatement and the plaintiff demurred to the 

• plea. 
Held: That while authorities are numerous as to what may be taken advan- 
tage of by a plea in abatement; nowhere can a case be found that a 
former suit finally adjudicated, although between the same parties and 
for. the same cause of action, can be pleaded in abatement 

Messrs. Vosburg & Dawson for plaintiff. 
Mr. D. J. Davis, City Solicitor, ^or defendant. 
Opinion by Edwards, P. J. January, 1904. 

The plaintiff was .elected city assessor of the city of Scranton in 
February, 1899, to serve for three years, viz., from April, 1899, 
4o April, 1902. At the time of his election, Scranton was a city of the 
third class. By theact of March 7, 1901, Scranton became a city of 
the second class, and on the first Monday of April, 1901, the Recorder 
, removed the plaintiff from his office of city assessor, he having yet 
one )ear to serve of the term for which he was elected. In June, 190 1. 
after being out of office two months, the plaintiff brought suit against 
the city for two months' salary; that is, for April and May of 1901. 
Counsel agreed on a case stated, which was heard before our court, and. 
after argument, judgment was entered in favor of the city. Judge Car- 
penter writing the opinion. In due course of time the case was ap- 
pealed to the superior court and there argued. The lower cot rt was 
affirmed : Neuls vs. Scranton City, 20 Superior Ct., 286.. The opinion 
of the Superior court was handed down April 28, 1902. There was no 
appeal taken to the Supreme court. 

In the case at bar it is apparent that the plaintiff altogether ignores 
the former suit and the decision of the Superior court, because he 
declares for one year's salary, including the two months in controversy 
in the other case, the purpose evidently being to have the legal question 
involved reviewed by the Supreme court, the time allowed for an appeal 
from the decision of the Superior court having passed. 

The defendant, claiming that the question at issue has been already 
finally adjudicated, filed a plea in abatement, and the plaintiff has de- 
murred to the plea. This is the phase of the case as it is now before 
us. We have been able to refer to the facts of the former suit because 
counsel have agreed in writing that the facts in the present- suit are the 
same as in the former one "as to two months of the salary." l»rt we 
find a serious difficulty in the way of a legal determination of the case 
under the pleadings. While we are prepared to determine the contro- 
versy on its merits, we are also convinced that the question raised can 
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not be disposed of by a plea in abatement and demurrer. As a. 
general rule pleas in abatement are to the disability of the plaintiff, to 
the disability of the defendant, and to the writ. The plaintiff my be a 
fictitious person ; or, he may have been dead before suit was brought ; 
or, he may be an infant, or insane and under guardianship ; or, he may 
be suing as executor or trustee when he is not such executor or trustee. 
Similarly the defendant may be the subject of many disabilities which 
can be pleaded in abatement. Pleas in abatement of the writ are either 
to the form or to the action. We need not discuss these, except so far 
as to state that in most jurisdictions a very common plea to the action is 
that of lis pendens, or that there is another action depending for the 
same cause. The effect of a pending proceeding between the same 
parties for the same cause of action at law or in equity, is to abate a suit. 
For a vigorous discussion of the question we refer to the opinion of 
Mr. Justice Black in the case of "Cleveland, &c, R. R. Co. vs. Erie, 
27 Pa., 380. Authorities are numerous as to what might be taken 
advantage of by a plea in abatement ; bit nowhere can we find a case 
which decides that a former suit finally adjudicated, although between 
the same parties and for the same carse of action, can be pleaded in 
abatement of a later suit. There is a still more formidable difficulty 
in the way in the present case. It is not for the same cause of action. 
The former suit was for two months' salary ; the present one for twelve 
months' salary. It is true that the twelve months' claim includes the 
subject-matter of the other suit; but what. about the other ten months? 
The/plaintiff has the right to have this part of the case tried on its. 
merits. No plea of abatement can prevent it. It may be that law is 
against the plaintiff ; but we can not decide that question now. Nor 
can the question be raised by a plea in abatement. The case must go to 
trial in the usual and orderly way of such proceedings. 

We have decided to strike off the plea in abatement and the 
demurrer, and allow the defendant to plead to the action. Plea and 
demurrer are stricken from the record. 



In the Orphans' Court of Lackawanna County, No. 692, Series A. 

SUR EXCEPTIONS FILED BY THE HOUSE OF THE GOOD 

SHEPHERD. 

In Re. Estate of John Handley, Deceased. 

Where a testator has mftde two bequests to the same person, it sometimes be- 
comes a question whether the legatee is entitled to both or to one only, 
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I. e. where the second bequest Is to be regarded as given in addition to 
the first one, in which case it is cumulative, or whether the second be- 
quest is merely a repetition of or is given as a substitute for the first, 
that is, substitutional in respect to the thing bequeathed. 

The objects of the courts is to ascertain, not the intention simply, but the ex- 
pressed intention of the testator, i. e. the intention which the will itself, 
either expressly or by implication, declares; or, which is the same 
thing, the meaning of the- words of the will, properly interpreted, con- 
vey. 

Whether an additional bequest is cumulative or merely repetition depends sole- 
ly on the testator's intention as deducible from his testamentary lan- 
guage. 

There is no law that prohibits a man from giving two or more pecuniary leg- 
acies to the same person, either upon the same or upon different con- 
tingencies; but there is a law, or a rule of construction, which is the 
same thing, that requires the counts to give effect to every clause and 
word of a will consistently with the principles of law and without con- 
tradicting the manifest intent of the testator. It is, therefore, a pure 
question of intention. 

A testator is presumed to have an additional purpose for each additional ex- 
pression and to intend such meaning as will give most effect to the 
context. 

Where bequests vary in their dates of payment, and in conditions respecting 
their vesting, the presumption is that they are cumulative. The con- 
tention for accumulation will be strengthened by any difference between 
the gifts, whether the diversity of the latter be found in the amount, in 
the character in which it is given, in the mode of enjoyment, in the ex- 
tent of interest, or in the motive for the bounty. 

If the second gift is different in nature, or in amount, the prima facie pre- 
sumption is that it is intended a; an cumulative gift. 

Mr. T. P. Hoban for exceptions. 

Hon. H. W. Palmer, contra. 

Opinion by Sando. P. J. Febrrary 26, 1904. 

The exceptant contends that the executors erred in including in 
their general administration account the item of $12,000, received from 
the Delaware and Hudson company for coal leased or sold to said com- 
pany, for the reason that all the income from the testator's coal, timber 
and mineral lands is specially bequeathed to St. Patrick's Orphan 
Asylum, the House of Good Shepherd and the City of Winchester, 
Virginia, in the proportion of thirty -three and one-third per centum to 
each, and is not subject to general administration expenses. 

Tt is also contended that the executors erred in not distributing 
the item of $12,000, to these two institutions and the City of Win- 
chester. 

That this was the intention of the testator is manifest from an 
inspection of the will. The third item in the will is as follows, viz. : 

"Item. T give and bequeath to the House of the Good Shepherd 
of the City of Scranton, Pennsylvania, the sum of twenty-five thousand 
dollars, to be used and laid out by the good ladies in charge of said 
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institution by providing for the wants of the unfortunate persons who 
by reason of the sin of man may be lodged in said institution from time 
to time." 

By the fourteenth item the executors are directed "from time to 
time to rent at the best rent or royalty all coal and other minerals in. 
and upon my lands in the states of Pennsylvania, Virginia, West Vir- 
ginia and other states upon the same terms and conditions like minerals 
are rented by other parties ;" and by the seventeenth item they are to be 
so leased and held for income by the excutprs for the term of twenty 
years. 

Items 15 and 16 provide as follows, viz. : 

"Item. I order and direct that the income arising from the royalty 
or rent of my said mineral lands shall be applied as follows by my 
executors, namely, 

First— To pay the running expenses and public taxes. 

Second — The balance of said rents or royalty to be paid over every 
six morfths to the directors or trustees of St. Patrick's Orphan Asylum, 
the House of the Good Shepherd and the City of Winchester, Virginia, 
in the following proportions, namely, thirty-three and one-third per 
cent, .of such rents or royalty thereof to each. 

Item. I order and direct the directors or trustees and the officers 
of the citv of Winchester to invest said income so received in the bonds 
of the states of Pennsylvania or Virginia or in the bonds of the United 
States,, the interest whereof shall be expended and laid out in paying 
the expenses from time to time of the several institutions provided for 
in this my will." By these items each of the two charities named and 
the city of Winchester are given one-third of the net income derived 
from this especial source to be specially invested and the interest ex- 
pended in paying the expenses of the respective charities. 

The 1 8th item evidently refers to the same matter for it directs 
and orders the executors "to pay over all money arising from the sale 
of land situate in Virginia, West Virginia, Pennsylvania and other 
states, and the timber and bark thereon, and all minerals in and under 
said land to the directors and trustees aforsaid, and to the city of 
Winchester, Virginia, aforesaid, in the same proportions as named 
herein, nameh . thirty-three and one-third per cent, of the net irfcome. 
Sard income to be invested by said several corporations as hereinbefore 
directed and*to be laid out and expended by them and each of said 
corporations and the city of Winchester as hereinbefore directed." 

The testator provides by the third item of his will a legacy of 
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$25,000 ; and then further provides by that portion^ of the will covered 
by the 14th, 15th, i6th, 17th, and' 18th items a special bequest of 
thirty-three and one-third per centum, first of the income from, and 

then of the proceeds of the sale»of testator's coal, mineral and timber 
lands. 

Where' a testator has made two bequests to the same person, it 
sometimes becomes a question whether the legatee is entitled to both 
01 to one only, i. e., whether the second bequest is to be regarded as 
given in addition to the first one, in which case it is cumulative, or 
whether the second bequest is merely a repetition of or is given as a 
substitute for the first, that is, substitutional in respect to the thing be- 
queathed. 

18 Am. & Eng. Ency. of Law, 726. 

In construing a will, little aid is to be derived as to the testator's 
intent by reference either to principles of construction, or to adjudged 
cases, for the latter depends ordinarily on their own peculiar circum- 
stances. The intention of the testator is the governing principle and 
this is to prevail, if it can be ascertained with reasonable certainty. 

The object of the Courts is to ascertain, not the. intention simply, 
but the expressed intention of the testator, i. e. the 'intention which the 
will itself, either expressly or by implication declares; or, which is the 
same thing, the meaning of the words — the meaning, .that is, which 
the words of the will, properlv interpreted, convev. Hawkins on 
Wills, 1. 

In every case the words used must be capable of bearing the 
meaning- sought to be put upon them. The true question is, what that 
which the testator has written means. 

Whether an additional bequest is cumulative or merely repetition 
depends solely on the testator's intention as deducible from his testa- 
mentary language. 

The nature of the bequests made to the House of the Good Shep- 
herd furnish evidence in support of the ordinary inference that they are 
intended to be cumulative. . They are unequal in amount and made 

payable at different times. These circumstances, evidence an intention 
to enlarge the bounty of the testator and such enlargement is not 

inconsistent with the general scope and arrangement of the will. The 
bequests are good and perfect: complete in alf their parts; given in 
plain and unequi vocable terms, and susceptible of no dou t bt or uncer- 
tainty. \ 

From the 'orderly and systematic manner in which the provisions 
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of the will' are arranged ; from the detailed and specific directions, and 
the appropriate language employed in the bequests made, we are 
strongly impressed with the intention, and that the testator meant 
just what was written. 

In the third item the testator is specific in his directions. Having 
finished this item, he evidently upon reflection,, determined to increase 
his bounty. In the 14th, 15th, 16th, 17th and 18th items he has in 
terms and in a natural way fully carried out his purpose. The two be- 
quests are charged on different funds ; payable on different events and 
contingencies. The first was a legacy simply," and as such would have 
been paid out of the personal estate. But the second bequest, is ordered 
to be paid first out of the income from, and then of the proceeds of the 
sale of the testator's coal, mineral and timber lands. 

As has been stated by Hornblower, C. J., "there is no law, that 
prohibits a man from giving two or more pecuniary legacies to the same 
person, either upon the same or upon different contingencies ; but there 
is a law, or a rule of construction, which is the same thing, that requires 
us to give effect to every clause and word of a will, if we can do so, 
consistently with the principles of law, and without contradicting the 
manifest intent of the testator. It is therefore a pure question of in- 
tention." 

We can not find upon the face of this will, nor in the intrinsic 
circumstances, any evidence that the testator did not intend to give 
both legacies. The're is a constructive difference between the two be- 
quests, which will render them cumulative. The whole will denotes 
throughout, a careful and studied apportionment of the testator's estate 
among his beneficiaries. 

A testator is presumed to have an additional purpose for each 
additional expression and to intend such a meaning as will give most 
effect to the context. Every clause, therefore, will, if possible, be so 
construed as to be rendered operative itself, and to allow the other 
dispositions to be operative also. 

Wigram on Wills, 33. 

The bequests to the House of the Good Shepherd differing in 
amount, varjing in their dates of payment, and in the conditions 
respecting their vesting, the presumption is that they a r e cumulative. 

The contention for accumulation will be strengthened by any 
difference between the gifts, whether the diversity of the latter be 
found in the amount, in the character in which it is given, in the mode 
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of enjoyment, in the extent of interest, or in the motive for the bounty* 
Wigram on Wills, 351. 

If the second gift is different in nature or in amount, the prima 
facie presumption is that it is intended as a cumulative gift. 

Page on Wills, 947. 

The 25th item directs the income from all sources to be accumu- 
lated for the period of twenty years and the net income therefrom after 
deducting for expenses and charges to be applied pro rata to the several 
money bequests in the will, until paid, preserving the relative amount 
of each. 

The 1 8th item places the St. Patrick's Orphan Asylum, the House 
of the Good ghepherd and the city of Winchester upon a special and 
equal footing as to the property mentioned, giving one-third of the 
proceeds, income and principle, to each. 

There are also distinct and different periods \>f distribution in each 
case, one being every six months and the other yearly. 

The Hon. R. W. Archbald, former President Judge of this Court, 
in a very elaborate and exhaustive opinion, in Handley Estate, 3 Lack. 
Legal News, 30, has covered the whole question. 

We, therefore, hold that. St. Patrick's Orphan Asylum, the House 
of Good Shepherd and tne city of Winchester are entitled to each an 
undivided one-third first of the income from, and then of the proceeds 
of the sale of the testator's coal, mineral and timber lands. 

The exceptions to eighth annual account, and the distribution 
account filed by the executors of the last will and testament of John 
Handley, deceased, are sustained, and the accounts modified in accord- 
ance, are confirmed. 



In the Court of Common Pleas of Lackawanna County, No. 96, January 

Term, 1902. 

RULE FOR A NEW TRIAL. 

Mary Gibbons vs. The Scranton Railway Co. 

The general rule is that in an action of trespass to real estate the measure of 
damages is the cost of restoration, and the loss suffered in the interim, 
yet when the injury is necessarily permanent the rule is that the dam- 
ages shall be ascertained by wjiat is called the before and after method 
of fixing the amount of the depreciation. 

Where there is a variance in the declaration between the location and the 
proof and no objection is raised to it, either upqn objection to evidence, - 
on motion for a non-suit, or in defendant's points, the court will not look 
with favor upon an objection to such variance raised, for the first time 
upon a rule for a new trial. 
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Messrs. Watson, Diehl & Kemmerer for plaintiff. 
Messrs. Willard, Warren & Knapp for defendant. 
Opinion by Kelly, A. L. J. February. 7, 1904. 

In the conduct of the trial and in our charge to the jury we held 
that the rrfeasure of damages was the difference in the fair market 
value of the plaintiff's property, immediately before,' and immediately 
after, the change in the grade of the street in front of it, as affected by 
the change. The correctness of this is questioned in the first, second 
and eighth reasons submitted for a new trial. On a further considera- 
tion oLthe matter we are more fully convinced that under the peculiar 
circumstances of this case we adhered to the only reasonable and prac- 
tical rule. The grade of the street was changed not only in front of the 
plaintiff's lot, but along the whole block, in accordance with the grade 
furnished by the city engineer's department. While the city engineer 
could not make a grade which would bind the city, yet trie grade so 
furnished . has been acquiesced in by all parties since 1898, the street 
railway has been maintained upon it, and it seems to us ridiculous to 
say that the original grade could be restored now, or that the plaintiff 
would have the right to enter upon the public street there and restore 
the grade to its location before the defendant changed it, without being 
a trespasser as against the other property owners affected, and the de- 
fendant as well. While the general rile is that in an action of trespass 
to real estate the measure of damages is the cost of restoration, and the 
loss suffered in the interim, yet when the injury is necessarily per- 
manent the rule is that the damages shall be ascertained by what we 
call the before and after method of fixing the amount of the deprecia- 
tion. The case of Thompson vs. The Traction Company, 181 Pa., 131, 
is, we think, sufficient authority upon the question. 

In the third reason defendant complains that we held that the jury. 
should not consider any advantage which the plaintiff might jget from 
the operation of the street cars in the street in front of her property. 
That this is without merit seems to rs too plain for discussion. The 
fourth, fifth, sixth, seventh and ninth reasons require no attention. 
The eleventh, twelfth, and thirteenth reasons refer to the refusal of the 
cpurt to allow the defendant to show the general conduct of the plain- 
tiff's husband with reference to the management of her property, to 
whom it Was assessed, who paid the taxes, insurance, water rents, etc. 
We do not see how the evidence would help the defendant, for even if 
the property was assessed - to her husband and even if 
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he did everything with reference to it that he would dp as owner, that 
would not authorize him to release or waive her claim for damages 
without her authority. Such a course of conduct between husband 
and wife would not be sufficient to warrant the inference of authority 
to do so. As to the fourteenth reason we need only say that the jury 
were carefully instructed upon the subject of estoppel, and we think 
correctly instructed. 

i The tenth reason is entitled to some consideration. The plaintiff 
claimed damages to her property resulting in consequence of the change 
of grade in the street upon which it abutted. An examination of her 
declaration will not disclose this as a declaration should, indeed it may 
be said that there is a variance between the location and the proof, and 
if the objection was raised a{ the trial we are inclined to the belief that 
it would have to be sustained. But the question was not raised at the 
trial, and the first time we hear any criticism of the declaration is in 
the motion for a new trial. We have examined the notes of testimony 
carefully to ascertain whether our recollection upon this point is at 
fault, but we fail to find the question raised either upon objection to 
evidence, on motion for a non-suit, or in defendant's points. On page 
20 of the notes of testimony we find an objection to an offer to show the 
change of grade, as immaterial, irrelevant and incompetent, but that 
general objection gave, us no hint that it referred in any way to the 
form of the declaration. Neither did the defendant's last point for 
binding instructions give us any hint upon this point, and no oral 
reference was made to it by counsel during the trial. Under such cir- 
cumstances we do not look with any favor upon this reason for a new 
trial. 

The case required three days for the trial ; it was tried upon its 
merits, and with due care ; the verdict can not be said to be excessive ; 
and we do not think that justice would be subserved by ordering a 
retriaL 

The rule is, therefore, discharged. 



Land in possession of persons prospecting for oil thereon with the 
intention of locating it as mineral land is held, in Cosmos Exploration 
Co. vs. Gray Eagle Oil Co. (C. C. A. 9th C.) 61 L. R. A. 230, not to be 
vacant and open to settlement, within the meaning of an act of Congress 
permitting the exchange thereof for land within a forest reserve, 
although no oil or mineral is known to exist therein, and no claim 
thereto appears on the records of the Land Office. 
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In the Court of Common Pleas of Lackawanna County, No. 1180, 

September Term, 1902, 

RULE TO SHOW CAUSE WHY SHERIFFS SALE SHOULD 

NOT BE SET ASIDE. 

State Capitol Building & Loan Association vs. Michael Roche. 

After £ sheriffs sale has been confirmed by the payment of the purchase 
money and the acknowledgment and delivery of the deed it is too late to 
set aside the sale, and compel the purchaser to deliver up the deed to be 
cancelled. 

It is the policy of the law that there be a time fixed when all irregularities 
are cured and the law fixes the acknowledgment of the deed as the time. 
The rule is that after acknowledgment and delivery of the deed the 
proceedings have passed beyond the grasp of the court. 

It has been held that the acknowledgment of a deed may be stricken off and 
the sheriff's sale set aside for fraud, if application be promptly made, 
where the deed has not been delivered; or if application be made before 
the expiration of the term. 

This reason does not, apply where the application is made by the purchaser 
who voluntarily surrenders up his deed to the court for cancellation, and 
no intervening rights are involved. 

One of the important functions of the Court of Common Pleas is to supervise 
the execution of its own pruces*, in order -to prevent injury and injustice 
to its suitors. A purchaser at sheriff sale has the right to waive the 
effect of the delivery of a deed to him, and to surrender it for cancel- 
lation with the permission of the Court. 

Mr. C. B. Gardner for plaintiff. 

Mr. D. J. Reedy for defendant 

Opinion by Kelly. March 7, 1904. 

The sheriff's sale of the defendant's property took place on the 
1 2th day of September, 1902, the d^ed was acknowledged on the 18th 
of the same month and on the same day delivered to the purchaser who 
carsed it to be recorded in the office of the recorder of deeds on the 
5th day of December following. On the 7th day of March, 1903, a 
bill in equity was filed by the plaintiff, who was the purchaser at the 
sheriff's sale, praying that the sale be set aside and that the plaintiff's 
receipt to the sheriff applying the purchase money -to the satisfaction 
of the judgment be stricken from the record. A demurrer to the bill 
was filed by the defendant, which was sustained on the 10th day of 
August following, and the bill dismissed for want of jurisdiction, the 
opinion being by Newcomb, A. L. J., reported in 4 Lacka. Jur. 278. 
Whereupon on the 24th day of August a petition was presented upon 
which the rrle now before us was granted. 

Depositions were taken in support of the petition on the part of 
the plaintiff but no counter depositions were taken by th€ defendant, 
and the faets can not be, said to be in dispute. The evidence shows that 
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the defendant made application to the plaintiff in the early part of the 
year 1901 for a loan of one thousand dollars, to be expended in building 

a double house upon his vacant lot. In the written application for the 
loan, signed by the defendant, in answer to the question, "Describe fully 
the buildings on the premises (or to be erected)," he stated, "To be 
erected a two-story frame building with five rooms on each side/' The 
mortgage he gave as security recites at the end of the description of 
the lot mortgaged, "There being in course of erection on the above lot 
a two story frame dwelling house with five rooms on each side\" Be- 
fore receiving any money he furnished the plaintiff's attorney with 
releases of all mechanic's liens. All of the evidence clearly shows that 
the understanding was that the money borrowed should be applied to 
the payment of the cost of erecting a house upon the lot mortgaged, 
and that the loan was made upon the security of the lot and the building 
to be erected upon it. The defendant did build the double house, but 
upon the lot adjoining and not upon the one described in the mortgage, 
whether by accident or design we are unable to say. Defendant de- 
faulted in his pa}ments, executions were issued upon the judgments 
entered upon the bonds accompanying the mortgage, and the property 
was sold at sheriff's sale to the plaintiff for $1,050, who paid the sheriff 
$95.50, the amount of the costs, and receipted for $954.50 to apply on 
the judgments. The value of the lot does not exceed $300 and the bid of 
$1,050 was made under erroneous belief that the lot was improved with 
the double house. The effect -of it all is that unless the plaintiff is 
released from its bid and the sale set aside and its receipt for the«pur- 
chase money stricken off, it has title to the lot worth less than $300, 
with its judgments against the defendant substantially satisfied : in 
ofher words it will suffer a loss of upwards of $700. 

At the argument of the rule it was contended on the part of the 
defendant that the rule of caveat emptor applies to the petitioner, and 
further that even if on the merits it is entitled to relief the applica- 
tion comes too late. 

It is a well established rule that after a sheriff's sale has been 
confirmed by the payment of the purchase money, and the acknowledg- 
ment and delivery of the deed it is too late to set the sale aside, and 
compel the purchaser to deliver up the deed to be cancelled: Evans 
vs. Maury, 112 Pa., 300: Media T. & T. Co. vs. Kelly, 185 Pa., 131. 
A full discussion of the subject will be found in the opinion of Paxson, 
J., in the case of Evans vs. Maury, just cited. It is the policy of the 
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law that there be a time fixed when all irregularities are cured and the 
law fixes the acknowledgment of the deed as the time: Cooper vs. 
Wilson, 96 Pa., 409. 

An examination of the authorities, however, will disclose that the 
reason of the rule is that after acknowledgment and delivery of the 
deed "the proceedings have passed beyond the grasp of the court. So it 
has been held that the acknowledgment of a sheriff's deed may be 
stricken off and the sheriff's sale set aside for fraud, if application be 
promptly made, where the deed has not been delivered: Hoffa vs. 
Morter, 82 Pa., 291 ; or if application be made before the expiration of 
the term : Connolly vs. Phila., 86 Pa., no. This reason does not apply 
where the application is made by the purchaser who voluntarily sur- 
renders up his deed to the court for cancellation, and no intervening 
rights are involved. In Shakespeare vs. Delany, 86 Pa., 108, the 
Supreme Court in a per curiam opinion, affirming the order of the court 
below in setting aside a sheriff's sale after acknowledgment of the deed, 
made use of the following language : "One of the important functions 
of the Court of Common Pleas is to supervise the execution of its own 
process, in order to prevent injury and injustice to its suitors, * * * 
The purchaser at sheriff's sale, * * * clearly had the right to 
waive the effect of the delivery of the deed to him, and to surrender it 
for cancellation with the permission of the court. This being the case 
and the process of the court being executed under such circumstances 
of manifest injury to the purchased at the sheriff's sale, there was no 
excess or abuse of the power of supervision in the court below to 
demand our interference. On the contrary, it was* proper that the court 
should within the proper circle of its power, see that no injustice should 
be done." Mr. Justice Sharswood, in Chadwick vs. Patterson, 2 Phila., 
275, said, "It is exceedingly doubtful whether the court has any power 
over a sheriff's deed after it has been acknowledged. We have vacated 
such an acknowledgment, at the instance of the purchaser, where he has 
produced the deed itself and delivered it up to be filed and cancelled." 
This application being on the part of the purchaser who tenders its deed 
for cancellation, and there being no intervening interests to be affected, 
tfiul 110 objection from am one except the defendant, we do not think 
the application comes too late. On the merits we think the plaintiff is 
entitled to relief. No injustice can be done to the defendant by restor- 
ing the parties to the position in which they were before the sheriff's 
sale. No rights of third parties are affected as far as the record dis- 
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closes. The building of the house by the defendant upon the wrong 
lot may have been unintentional, and the plaintiff who furnished the 
description to the sheriff, has itself to blame to some extent in not going 
upon the ground and noting the improvements, before purchasing, so 
under all of the circumstances we think relief should be granted only • 
upon condition that the petitioner pay the costs of the sale. 

And now, to wit, 7th March, 1904, the rule is made absolute, the 
acknowledgment of the sheriff's deed is stricken off and said deed being 
surrendered to the court for that purpose, it is hereby declared can- 
celled ; and the sheriff's sale is set aside at the cost of the plaintiff. It is 
further ordered that the plaintiff's receipt to the sheriff applying the 
purchase money to the satisfaction of the judgments, be stricken from 
the record. 



In the Court of Common Pleas of Lackawanna Coupnty, No. 4 Sep- 
tember Term, 190$. 

IN EQUITY.' ' 
Michael H. Hosie vs. loseph B. Hosie. 

The testatrix, a widow upwards of seventy -five years of age, conveyed to her 
grandson two years previous to her death all of the property of which 
she was possessed, in consideration of one dollar (11.00) and "upon con- 
sideration of the moneys which the said Joseph E. Hosie has from time 
to time contributed to the support of the said Mary Hosie during the 
last three years and the care and attention that he had given to her 
comfort in her old age and infirmity." 

The said testatrix left living two sons and three grandchildren, one beingt the 
grantee in the deed hereinbefore mentioned. 

The deed was read to her by a notary public, who explained its contents and 
the testatrix stated she understood the full import of the deed and her 
act in executing it. 

One of her sons sought to have the deed set aside alleging undue influence, 
or that the grantor was not of sound and normal mental capacity when 
she executed the -deed. . 

Held: .That even though it was shown that the deed was prepared at the 
instance of the grantee by counsel who never had any instruction di- 
rectly from the grantor with reference to it; that the gran,tee requested 
a notary public to go to the old lady's house to take her acknowledg- 
ment and witness the execution of the deed; and he also procured the 
assistance of another to act as witness, and that at the time of the 
execution of the instrument the parties present were the grantor, the, 
grantee, the notary public and the other witness, yet the deed having 
been read over, to her by the notary public, who* asked her if she reali- 
sed what she was doing and told her she was deeding all of her prop- 
erty to Joseph for one dollar ($1.00) ; Joseph also telling her she was 
deeding all of her. property over to him, and she/ stating that she did 
understand and if it was twice as much she would give it to him, 
showed -that the deed was the free and intelligent act of the grantor, 
and was in every respect an honest transaction. 

Messrs McGinley, O'Brien &' Martin for plaintiff. 
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Mr. Clarence Balentine for defendant. 
Opinion by Kelly, A. L. J., March 7, 1904. 
From the evidence we find the facts as follows: 

1. Mary Hosie, now . deceased, was the owner of improved real 
estate in the citjr of Scranton, being the lands described in the plain- 
tiff's bill, for many years previous to her death, which occurred on 
June 27, 1903. She had been a widow for many years and when <she 
died she left two sons living, namely, Michael H. Hosie, the. plaintiff, 
of Scranton, Pa., and Stephen Hosie, of Hoboken, N. J., and three 
grandchildren, namely Joseph E. Hosie, the defendant, his brother 
Richard Hosie, and his sister, Nora (intermarried with Arthur Mein- 
zer), children of her deceased son James Hosie. 

2. For some years before her death Mary Hosie's household 
consisted of herself and her three grandchildren above named, until 
>Nora got married and went away, and Richard also married and went 
away, leaving only Joseph, the defendant, living with her at the time oi 
her death and for a couple of years previous thereto. 

3. At the time of Mariy Hosie's death she was between the age of 
75 and 80 years, but up to within two or three months before her 
death she was active for her years, sound in mind and understanding, 
and sound in body, with the exception that -she had lost an eye in an 
accident which occurred some years before and. that her hearing was 
also partially impaired, and that she suffered from the ordinary in- 
firmities of old age. She was able to be about the house performing 
the ordinary household duties such as cooking, baking, etc., and other 
services incidental to housekeeping, and was able to attend very regu- 
larly the services at a church a couple of blocks away from her home. 

4. The property in question was improved with tenement houses 
which she rented to several tenants with whom she made her own bar- 
gains, and from whom she sometimes collected the rents herself, and 
sometimes they were collected by her grandson, the defendant, up to the 
time of the conveyance in question. 

1 

5. The grandmother and grandson lived harmoniously together,, 
he giving her such assistance in drawing the leases and receipts, etc., 
as would be natrral under the circumstances, she being unable to read 
or write. 

6. On the 17th day of August, 1901, she conveyed to Joseph E. 
Hosie, the defendant, the lot in question, being all of the property of 
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which she was possessed, in consideration of one dollar, and '*upon 
consideration of the moneys which the said Joseph E. Hosie has from 
time to time contributed to the support of the said Mary Hosie during 
the last three years, and the care and attention that he has given to her 
comfort in her old age and infirmity." She made her mark to the 
deed in the presence of witnesses and acknowledged and delivered the 
same on the same date, and two days later, August 19, 1901, it was 
recorded in the office for the recording of deeds, etc., in Deed Book No. 
189, at page 133. 

7. The deed was prepared at the instance of the grantee by coun- 
sel who never had any instructions directly from the grantor with 
reference to it. The grantee requested a notary public to go to the old 
lady's house to take her acknowledgment and witness the execution of 
the deed, and he also procured the assistance of another witness. At 
the time of the execution of the instrument the parties present were 
Mary Hosie, the grantor, Joseph E. Hosie, the grantee, the notary 
public and another witness. The deed was read over to her by the 
notary, who asked her if she realized what she was doing and told her 
she was deeding all her property over to him, and she stated that she 
did understand and if it was twice as much she would give it to him. 
Joseph, the grantee, then gave her a silver dollar, which she accepted, 
and she made her mark and acknowledged the deed as already stated. 

8. At the time of the conveyance the grantor acted freely, in- 
telligently, deliberately and voluntarily, with a full knowledge of her 
act, and without having been unduly influenced by the grantor. She 
was upwards of 75 years of age at the time, but was in possession of 
her normal mental faculties, and fully understood the meaning and ef- 
fect of the instrument. 

9. There is no evidence in the case to sustain a finding that the 
execution of the deed was the result of undue influence, or that the 
grantor was not of sound and normal mental capacity. 

10. The evidence shows that the execution and delivery of the 

deed was the free and intelligent act of the grantor, and was in every 

respect an honest transaction. 

From the facts as found we find the following conclusions of law : 

1. Under all the circumstances of the case the presumption is in 
favor of the validity of the deed. 

2. The plaintiff has failed to prove the allegations of fraud and 
undue influence set out in the bill. 

3. Even if the burden be upon the. defendant to affirmatively 
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show the fairness and honesty of the transaction, the evidence is suffi- 
cient to show that the deed was made freely, voluntarily and in- 
telligently without any undue influence. 

4. The bill should be dismissed at the cost of the plaintiff. 

DISCUSSION. 

As we view the evidence this is the ordinary case of a grand- 
mother's preference for her grandson, who lived in her household for 
many years after her children had married and set up households of 
their own, and who, by his conduct towards her, had become a favorite. 
For some littre time before the execution of the deed to him the two 
lived together harmoniously, and he gave her assistance in many ways 
that a young man of intelligence and good conduct would be able to give 
an old woman of no education, in the management of her property and 
household affairs. There is no claim on the part of the plaintiff that 
the old lady was not of sound mind and normal mental capacity at the 
time the deed was executed, or if there is such a claim there is certainly 
no evidence upon which to base it. 

That the grantor had the right to bestow her property upon whom- 
soever she pleased, provided she did so freely, intelligently and volun- 
tarily, without any undue influence or persuasion, can not be gainsaid, 
and it is not the policy of the law to lightly! set aside a solemn deed 
. executed in accordance with all the formality required by law. "While 
it is entirely true that in circumstances which have been well defined in 
several of the decisions of this court, equity will upon proper occasions 
intervene and set aside voluntarv executed deeds and other instru- 
ments, yet the power to do so is of an exceedingly delicate character, 
not to be' lightly exercised, and only to be invoked when the manifest 
justice of the case requires it." said Mr. Justice Breen in Simon vs. 
Simon, 163, Pa., 294. 

The deed in question here was executed nearly two years before 
the grantor's death, and while under the practically undisputed evidence 
she was in good health, suffering from no ailment except the ordinary 
infirmities of one of her advanced age. No presumption arises against 
the validity of the deed because of the mere relationship of the parties. 
"There is nothing in the relation of parent and child, or other near re- 
lation, to preclude one from accepting a benefit from the other in the 
shape of a gift, or of a contract upon more advantageous terms than 
world have been granted to a stranger, and the fact that such a gift 
has been conferred, or contract made, will not warrant an inference that 
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it bas been procured by undue influence. Unless there is something 
suspicious in the circumstances, or the nature and amount of the gift 
is such that it ought not to have been accepted even if freely tendered, 
the donee will not be called upon to show that the transaction was in 
all respects fair and honest and in no respect tainted by fraud or undue 
influence:" Trunkey, J., in Worrairs Appeal, 122 Pa., 364. In Jen- 
kins, et al., vs. Pye, et al, 12 Pet. (U. S.), 241, the rule is laid down 
that the mere fact of the relationship of parent and child did not raise 
a presumption that a deed from a daughter to her father was prima 
facie void. 

In many cases in Pennsylvania has the principle been laid down 
that a child may receive and hold a gift of property from a parent 
without any necessity of showing by proof that it was fair and con- 
scienable; that the presumption of undue influence does not arise. 
Simon vs. Simon, supra ; Knowleson vs. Fleming, 165 Pa., 10 ; Doran 
vs. McConlaque, 150, Pa., 98; Carney vs. Carney, 196 Pa., 34. There 
are no doubt many cases where it has been held that on account of the 
relationship of the parties, and other circumstances, that the law throws 
the burden of showing the fairness and honesty of the transaction upon 
the grantee, but we can not find anything in the evidence in this case 
which places it among them. 

But even if we are in error in holding that the presumption is in 
favor of the validity of the deed, and the burden should be put upon the 
grantee, still the plaintiff must fail, for the evidence offered on the part 
of the defendant is ample to show the fairness and honesty of the 
transaction in question. We can find no evidence of undue influence, 
and the testimony of the two disinterested witnesses, as to what took 
place at the time of the execution of the deed satisfies us that the gran- 
tor understood what she was doing when she conveyed all of her prop- 
erty to her grandson, and that she did so deliberately, intelligently and 
freely. As we said at the outset she had the right to do what she 
pleased with her own property, and it is not for us to interfere with her 
disposition of it unless under the evidence in the case and the rules 
of law we are called upon to do so for valid reasons. 

Counsel for plaintiff have presented several requests for findings 
of fact and conclusions o& law which will be found attached with our 
answers. 

And now, seventh March, 1904, the prothonotary is directed to en- 
ter a decree nisi, dismissing the bill at the cost of the plaintiff. Notice 
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to be given to counsel in accordance with the equity rules that excep- 
tions may be filed if desired. 

PLAINTIFF'S REQUESTS FOR FINDINGS OF FACT. . 

1. Michael H. Hosie, plaintiff, is a son of Mary Hosie; Joseph 
E. Hosie, defendant, is a grandson of Mary Hosie, and son of James 
Hosie, deceased. 

Answer : We so find. 

2. On August 17, 1901, Mary Hosie, in consideration "of the sum 
of one dollar and other valuable considerations herinafter mentioned," 
executed a deed of conveyance of all her property to Joseph E. Hosie, 
the defendant. The deed also contains, immediately after the descrip- 
tion, the following clause : "This deed is made upon consideration of 
moneys which the said Joseph E. Hosie has from time to time con- 
tributed to the support of said Mary Hosie during the last three years, 
and the care and attention that he has given to her comfort in her old 
age and infirmity," which is the only other consideration mentioned in 
the deed. 

Answer : We so find. 

3. At the time of the making of the deed there were two living 
children of Mary Hosie, namely, Michael H. Hosie, of Scranton, Pa., 
plaintiff in this case, and Stephen Hosie, of Hoboken, N. J. 

Answer : We so find. 

4. There was no estrangement or disaffection between Mary 
Hosie and her two sons Michael and Stephen. 

Answer : We so find. 

5. The preparation of said deed was the result of communications 
to the scrivener by Joseph E. Hosie, the defendant The. scrivener 
did not know Mary Hosie, v she was never at his office, and no one 
other than Joseph E. Hosie ever communicated with him in regard to 
the making of the deed. 

Answer : We so find. 

6. Joseph E. Hosie, defendant, is a printer by trade, and, for 
upwards of five years, has been employed in that capacity in the com- 
posing room of The Scranton Truth, his special duty being the setting 
up of advertisements. 

Answer: We so find. 

7. James J. Cummings, the notary public who took the acknow- 
ledgment of the deed, was, at. the time, advertising solicitor for The 
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Scranton Truth; and William G. O'Malley, the subscribing witness, 
lives in the immediate neighborhood with Joseph E. Hosie, "and were 
always friends, always went to school together, raised together." Cum- 
mings and O'Malley were present at the execution of the deed at the 
request of Joseph E. Hosie. 

Answer : We so find. 

S. Joseph E. Hosie was about twenty-three years of age at the 
time the deed was made, and until he was about nineteen years old he 
lived in the same house with Mary Hosie, his grandmother, but not in 
the same apartments. For the past six years Mary Hosie and Joseph 
E. Hosie were of the same family, the other members being Joseph's 
brother Richard and, for a time, his sister Nora. They ate at the same 
table and lived in the same apartments. 

Answer : We so find. 

9. At the time the deed was made and for three or four years 
prior thereto Joseph E. Hosie was the adviser of Mary Hosie in all 
her affairs. She had no other adviser. He wrote her receipts and paid 
her bills for her. Mary ' Hosie would do nothing that displeased 
Joseph E. Hosie ; whatever she did was with a view of meeting with his 
approbation. Her desire at all times was to please Joseph. She 
showed timidity in Joseph's presence, and anxiety in his absence. She 
was guided in all her affairs by the wishes, desires and counsel of 
Joseph. She had implicit confidence in him. 

Answer : Refused. 

10. Since the execution of the deed, namely, August 17, 1901, 
releases of all fechanic's liens. All of the evidence clearly shows that 
the property conveyed therein to Joseph E. Hosie has continued to be 
assessed in the name of Mary Hosie the same as it had been before 
the date of the conveyance. Statements for city, school and -county 
taxes assessed on said property were, since the date of the conveyance, 
issued in the. name of Mary E. Hosie, and the said taxes were paid by 
Joseph E. Hosie, defendant, in the -name of Mary E. Hosie and re- 
ceipts taken by him in her name. In some instances, these receipts had 
written across the face, "Paid by Joseph E. Hosie." 

Answer : We so find. 

11. The cost of construction of a public sewer, on the line of 
which this property abuts, since the date of the deed was assessed 
against this property in the name of Mary Hosie. Payment of this 
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sewer assessment has been made, since the date of the conveyance, by 
Joseph E. Hosie, and receipts issued in the name of Mary Hosie for 
said payments. An item of overpayment in this sewer assessment 
amounting to ?i 1.55 was refunded by a city warrant payable to the or- 
der of Mary Hosie, whi6h warrant was endorsed for payment by 
Joseph E. Hosie as follows : "Mary Hosie, per Joseph E. Hosie." 
Answer : We so find. 

12. In June, 1903, Joseph E. Hosie, defendant, declared to Ste- 
phen Hosie that he did not know what became of the rents derived from 
the , property ; that his cousin Nellie, daughter of Michael H. Hosie, 
was .around the house a great deal and perhaps his grandmother gave 
her the money ; but in the future he would put the rents in the bank, 
then they would know where they were. 

Answer : We so find. 

13. Mary Hosie, in September, 1901, declared to Mary Jones that 
"Joe had her robbed, that she could not lay a dollar down but that he 
took it away from her;" also, at the same time she said "She 
wouldn't sell the property, but Joe wanted her to sell the property, 
and she says she would never sell the property while she lived, that 
she would leave it there for Steve and Mike, and when she died they 
could do just what they had a mind to with the property." Also, in 
March, 1902, Mary Jones was talking to Mary Hosie about the prop- 
erty ; she asked Mary Jones to move down there and live in her, Mary 
Hosie's house. 

Answer: We find as requested in this point for the reason that 
the facts therein stated were testified to by a witness and the testimony 
is not contradicted, but these facts so found we do not consider of any 
importance in the disposition of the case, being merely declarations oil 
the part of the deceased admissible as tending to show the state of mind 
of the deceased at the time she made them but not competent to show 
undue influence. Herster vs. Herster, 122 Pa., 239. 

14. Two weeks before her death, Mary Hosie declared to Mary 
Barrett, in reference to the disposition of her property after death, 
"Mary, everyone will be satisfied, everyone will get their share." 

Answer : We so find with the explanation given in our answer to 
the 13th request. 

15. Mary Hosie declared to Stephen Hosie, her son, and to Annie 
Hosie, wife of Stephen, on different occasions before and after the 
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making: of the deed, that the houses would go to Michael, and that 
whatever money she saved during her life would go to Stephen; that 
she had done enough for the children of James. 

Answer: We so find with thfe same explanation as given in our 
answer to the 13th request. 

16. Mary Hosie had no knowledge or comprehension of the tran- 
saction conveying her entire property to Joseph E. Hosie other than 
what was said to her at the time of the execution of the conveyance. 
As to what occurred at that time, the only evidence is that of William 
G. O'Malley, the subscribing witness, and James J. Cummings, the 
notary public. Mr. O'Malley testified, "Cummings and I went in there 
and Joe was there, and he asked his grandmother, he says, * Do you 
realize what you are doing now grandmother?' * * * Then Cum- 
mings read the deed over to her and Joe asked her if she realized what 
she was doing, and she said yes, and she only wished it was, I won't 
say positively now whether it was twice or three times as much as she 
had to give him, and she would do the same thing, and Joe gave her a 
dollar and she took it" Mr. Cummings testified : "I explained to her 
what she was doing, I told her she was giving all her property to Joe 
Hosie, her grandson, for a consideration of one dollar, and wanted to 
know if she understood what she was doing. She said she did, she said 
she was satisfied to give him that, and would give him two or three 
times more than that if she had it. said she couldn't give too much to 
Joe, for he was always a faithful boy to her, or words to that effect" 
All of these conversations were carried on with Mary Hosie by James 
J. Cummings, William G. O'Malley and Joseph E. Hosie in ordinary 
tones of voice. 

Answer: Refused. 

17. Mary Hosie died on June 27, 1903. 
Answer: We so find. 

18. On June 30, 1903, the date Mary Hosie was buried, and while 
. Michael and Stephen Hosie, sons of Mary. Hosie, were at the late home 

of Mary Hosie, deceased, Joseph E. Hosie, t(ie defendant, knowing 
these facts, applied to the register of wills of Lackawanna County for 
letters of administration on the estate of Mary flosie, and in his 'affi- 
davit before the deputy register of wills for said letters set forth that 
he, Joseph E. Hosie, his brothers and sister were the only next of kin 
to Mary Hosie, deceased ; and while making the affidavit Joseph £. 
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Hosie was asked by the deputy register of wills if Mary Hosie left any 
children living, and Joseph E. Hosie stated to the deputy register of 
wills that she did not. 

Answer : We so find. 

19. At the date of the conveyance Mary Hosie, the grantor, meh- 
tioned therein, was upwards of eighty-five years of age ; that the exe- 
cution of the deed is by her mark ; that she was unable to read or write 1 
that she had lost one eye, and the sight in the remaining eye was im- 
paired; and that she was unable to hear talking conducted in an or- 
dinary tone of voice. 

Answer: Refused. 

20. At the date of the conveyance by Mary Hosie to Joseph E. 
Hosie, and for three years prior thereto, Mary Hosie was weak, eiif 
feebled, debilitated and suffering from the infirmities of old age. 

Answer: Refused. 

21. At the time the deed was executed, it was read to, Mary 
Hosie in an ordinary tone of voice. 

Answer : The deed was read in such a tone of voice that she heard 
it and undefstood it. 

22. The deed was given to Cummings, the notary, by Joseph E. 
Hosie, the defendant, the day before its execution, and Cummings tdok 
it to Mary E. Hosie's house. _ At the time of the execution Cummings, 
O'Malley, Joseph, E. ^losie and Mary Hosie were the ouly persons pre- 
sent Cummings put the paper on the table, signed the grantor's name, 
had her- touch the pen to make her mark, then after subscribed by him 
anji Witnessed by Q'Malley, Cummings took the paper away with him" 
and handed it to Joseph E. Ho$ie at the office of The Scranton Truth 
that same afternoon. 

Answer : We find as requested in this point but do not wish to be 
understood as finding that nothing* more took place than the facts men- 
tioned in the point * 

23. The deed was wholly the production of Joseph E. Hosie, 
and there is no evidence that MaryE. Hosie ever precdgitated or in- 
tended it. 

' Answer: Refused. 

24. Joseph E. Hosie, the defendant, was twenty-three years of 
age at the time of the execution of the deed and .strong; his grand- 
mother, Mary Hosie, was eighty-five years of age and feeble and in- 
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firm. Joseph was active, having full power of limbs and senses; his 
grandmother never left the house except to attend church services two 
blocks away. Joseph worked regularly at his trade; his grandmother 
did no work except to bake bread and occasionally set the table and 
sweep the porch. 

Answer : Refused. 

25. Mary Hosie at the time she made the deed was in her old age 
and infirmity. 

Answer: We find that Mary Hosie was suffering from the or- 
dinary infirmity of old age at the time she made the deed. 

PLAINTIFF'S REQUESTS FOR FINDINGS OF LAW. 

1. The conditions and circumstances surrounding Joseph E. 
Hosie and Mary Hosie constituted confidential relations. 

Answer : Affirmed. 

2. Mary Hosie reposed full confidence and trust in Joseph E. 
Hosie. That confidence and trust was such as to enable Joseph IJ. 
Hosie to exert influence over Mary Hosie. A transaction between 
parties in this relation will not be permitted to stand unless there has 
been the fullest and fairest explanation and communication of every 
particular resting in the breast of the one seeking to establish a contract 
with the one so trusting. 

Answer : Affirmed as a general proposition. 

3. Whenever the relations between contracting parties appear to 
be of such a character as to render it certain that they do not deal on 
terms of equality, but that either on the one side from superior know- 
ledge derived from a fiduciary relations, or from overmastering in- 
fluence, or on the other from weakness, dependence, or trust justifi- 
ably reposed, unfair advantage in a transaction is rendered probable, 
there the burden is shifted, the transaction is presumed void, and it is 
incumbent upon the stronger party to show affirmatively that no de- 
ception was practiced, no undue influence used, and that all was fair, 
open, voluntary and well understood. 

Answer: Affirmed as a general proposition but not applicable to 
the facts of this case. 

4. Influence is a thing which is assumed as between # grand- 
mother and grandchild as the defendant and deceased were; not that 
the influence is assumed to be unduly exercised but that the influence is 
assumed and it is thrown upon the defendant, in taking the deed, to 
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prove what is called the righteousness of the transaction, ana it is the 
province of the court to see that every protection was thrown around, 
the grandmother in the making of the conveyance, and that she de- 
liberately and advisedly, and under protection, did that by which Joseph 
E. Hosie obtained a benefit. 
Answer : Refused. 

5. Where a confidential relation exists, and a condition of super- 
iority is. held by one of the parties over the other, in every transaction 
between them by which the superior party obtains a possible benefit,, 
equity raises a presumption against its validity, and casts upon the 
party receiving the benefit the burden of proving affirmatively the com- 
pliance of the transaction with equitable reauisites, and of thereby 
overcoming the presumption. 

Answer : Affirmed as a general proposition. 

6. In this case there is so great an inequality between the con- 
tracting parties, so much of habitual exercise of power on the one side 
and habitual submission on the other, that without any proof of the ex- 
ercise of power beyond that which may be inferred from the transac- 
tion itself, a court of equity will impute an exercise of undue influence. 

Answer : Refused. 

7. The relations between Joseph E. Hosie and his grandmother 
were highly favorable to Joseph obtaining ascendancy and advantage 
over her. She was old and infirm, he was young and strong. He had 
her full confidence, she depended upon him in all things, and she was 
dominated absolutely by Joseph's wishes, counsel, desires and sugges- 
tions. A contract obtained by one party from another so much in his 
power, if* there is inadequacy of price, or the inference is plain that ad- 
vantage has been taken of old age and confidence, and the partiality of 
a grandparent had been artfully made use of to strip her of all her 
property and reduce her to a state of dependence. 

Answer : Refused. 

8. Fraud and undue influence are not ordinarily susceptible of 
direct proof. Subscribing witnesses are called to attest the execution 
of instruments, but not the antecedent agencies by which they are pro- 
cured. The purposes to be served are such as court privacy rather than 
publicity. 

Answer : Affirmed a9 an abstract proposition. 

9. All the controlling facts in this case tend to one inevitable con- 
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elusion. When the antecedent and surrounding circumstances are 
grouped in their appropriate relations, they carry to, the conscience and 
understanding the clear conviction, that, when the .grantor affixed her 
mark to the deed of conveyance, she was executing the grandson's will. 
It is not a sufficient answer to the presumption of undue influence that 
the grantor was aware of the contents of the instrument, and assented 
to all of its provisions. That was the precise purpose which the undue 
influence was employed to acomplish* It only tended to show the deep- 
rooted influence obtained over the grantor. 

Answer; Refused. 

10. Assuming that Mary Hosie, at the time of the execution of 
the deed, assented intelligently and in detail to the provisions of the in- 
strument, that does not relieve Joseph E. Hosie from the burden, of 
showing that such assent was not the result of his control and influence 
over her. 

Answer: Refused. 

ii. The studied privacy attending the preparation and execution 
of the deed, the grantee being the active agent in procuring the making' 
6f die deed, the constant presence and vigilance of the grantee, the 
omission to advise the two sons of the conveyance until after the 
mother's death, the. deceit exercised by the grantee regarding the ow- 
nership oif the realty in his conversation with Stephen Hosie, his per- 
mitting the assessments of the property to remajn in the name of Mary 
Hosie, and payment of taxes, in her name, after the date of the con- 
veyance ; the false affidavit, on the day of the burial of his grandmother, 
- in his petition to the register for letters of administration, and the im- 
mediate withdrawal, upon obtaining letters, of Mary Hosie's account of 
fifty dolars in the Merchants and Mechanics Bank, of Scranton; these 
are circumstances from which a court of equity may infer fraud and 
undue influence in the grantee in. procuring the deed. 

Answer: Refused. 

12. If Mary Hosie and Joseph E. Hosie were so situated towards 
each other that undue influence might have been exercised by the gran- 
tee over the grantor, then the question is hot whether. the grantor knew 
what she was doing at the time of the^^xecution of the deed, but how 
that condition of mind or intention "was produced; and although the 
grantor was well aware of what she did, yet if her disposition to do so 
was produced by undue influence, the transaction would be set aside 
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In many cases the court, from the relations existing between the par- 
ties to the transaction, infers the probability of such undue influence 
having been exerted. 

Answer : Affirmed as an abstract proposition. 

13. The cases which the rule is intended to guard against are not 
those of gifts between parent and child when the age and circum- 
stances" of both parties are such as to put them on a fair and equal foot- 
ing towards each other. The protection given by the rule is to the 
young and inexperienced child on the one hand, and the aged and de- 
pendent parent on the other. 

Answer : Affirmed as an abstract proposition. 

14. In a conveyance from child to parent, the burden of showing 
that it was freely and intelligently made by the child is cast upon the 
parent ; this is because of the position of superiority usually exercised 
by the parent, and of the parental influence presumed to have been un- 
duly used. But where the grandparent is old and infirm, such as was 
Mary Hosie, and the grandson young and active and strong, such as 
was Joseph E. Hosie, then the attitude of the parties is reversed: the 
grandparent then becomes' the dependent one and falls under the pro- 
tection of th£ court, and the burden is cast upon the grandson to show 
that the conveyance was -fair and conscionable and that it was the free 
and intelligent act of the grantor. 

Answer : Refused as not applicable to this case. 

15. Mary Hosie's mind was brought to the condition of making 
the conveyance by a purpose preconceived by Joseph E. Hosie for his 
own advantage, and this condition was the result of an influence which 
she could not resist by reason of surrounding circumstances and re- 
lations, and which circumstances and relations were deliberately used 
by Joseph E. Hosie to effect such a condition of mind in Mary Hosie. 
A conveyance under these circumstances should be set aside by a court 
of equity. 

Answer: Refused 

16. . All the preliminaries to the convejance by Mary Hosie to 
Joseph E: Hosie were conducted by Joseph E. Hosie ; even at the exe- 
cution of the instrument, he was the directing force. Where the party 
10 be benefited by the deed has a controlling agency in procuring its 
execution, it is universally regarded as a very suspicious circumstance, 
and one requiring the fullest explanation. 

Answer: Refused. 

17. In view of the confidential relations existing between Joseph 
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E. Hosie and his grandmother Mary Hosie, and in view of the old age 
and infirmity of Mary Hosie, the burden is upon Joseph E. Hosie to 
show not only that the conveyance to him was righteous and con- 
scientious, but that Mary Hosie acted intelligently, deliberately and 
freely. 

Answer : Refused. 

1 8. The question is not what was Mary Hosie's intention in mak- 
ing the deed, but how was that intention produced. 

Answer : Affirmed. 

. 19. The mere reading of the deed, and the conversation at the 
time of its execution, is not sufficient to show that it was the voluntary 
act of Mary. Hosie, and intelligently understood by her. The contents 
of the deed should have been made known to her by such means as 
would enable her to comprehend fully the nature and effect of her act. 

Answer: Refused. We find that the deed was read and explain- 
ed so that the grantor fully understood its purport, and that it was her 
voluntary act. 

20. The transaction at the house of Mary Hosie at the time of the 
execution of the deed, as detailed by the subscribing witnesses, namely, 
the reading of the deed in an ordinary tone of voice to a woman with 
defective hearing, with all the terms confusing to the lay mind, and the 
passing of the one dollar consideration, is of a nature and character to 
warrant a court in discrediting it. 

Answer : Refused. 

21. Joseph E. Hosie is bound by the recital in the deed of con- 
veyance from Mary E. Hosie to him, to wit, "her old age and infirmity," 
and by the ordinary construction, interpretation and definition of those 
words. 

Answer : Affirmed. 

22. Joseph E. Hosie has failed to show that -Mary Hosie acted 
intelligently, deliberately and freely at the time the conveyance was 
executed, and that the conveyance to him was righteous and con- 
scientious. 

Answer : Refused. 

23. Joseph E. Hosie has failed to show that Mary Hosie acted 
intelligently, freely and deliberately at the time the conveyance is al- 
leged to have been made. 

Answer ; • Refused. 

24. Joseph E. Hosie has failed to show that the conveyance by 
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Mary Hosie to him was the free, deliberate and intelligent act of Mary 
Hosie 

Answer: Refused. 

25. Joseph E. Hosie has failed to show that the conveyance to him 
by Mary Hosie was the v voluritary act of Mary Hosie. 

Answer: Refused. s 

26. The plaintiff is entitled to a decree as prayed for in the bill. 
Answer: Refused. 



In the Court of Quarter Sessions of the Peace of Lackawanna County. 

No. 286 October Sessions, 1903. 

Indictment: Bribery. 

RULE FOR A NEW TRIAL. 

Commonwealth vs. David B. Evans. 

Challenges for cause are unlimited in number so far *s cause is shown, and 
unrestricted as to time when they shall be exercised, so long as the 
oath has not been tendered to the objectionable juror. This is stated to 
be the rule in homicide cases as to the time during which the right may 
be exercised, and there is no reason why it should not be applied in 
all criminal cases. The exercise of such challenge, however, is not 
governed by statute, but is a common law right. 

A peremptory challenge is one which may be made or omitted according to the 
judgment; will or caprice of the party entitled thereto without assigning 
any cause or reason therefor, it being, a. mere right to reject but not to 
select jurors. In a case of misdemeanor, it did not exist at common 
law. - 

In this state the right of peremptory challenge, its. extent and the time and 
manner of its exercise are purely statutory in all cases, either of felony 
or misdemeanor, except that by virtue of the most recent enactment on 
the subject in cases not exclusively triable in the Oyer and Terminer, 
the court may, by general rule, fix the time and manner of making the 
challenge different from that prescribed by the act. 

The act of 19(11 requires that all "challenges shall be made and assigned 'by 
the commonwealth and' defendant respectively when the juror is call- 
ed." The party must avail himself of this privilege as it comes to him 
in turn. If the juror is not rejected by the party having the prior right 
he is necessarily passed to the other party. No special formality is re- 
quired nor observed in so doing. Anything to give notice to the court 
and the opposing counsel that the juror is turned over to the other side 
is competent to indicate his acceptance and a waiver of the right of 
challenge. 

William R. Lewis, District Attorney and Messrs. Joseph O'Brien, 
James H. Torrey and Fred E. Beers for commonwealth. 

Messrs. John R. Jones, George S. Horn and F. J. Fitzsimmons for 
defendant. 

Opinion by Newcomb, A. L. J., January 25, 1904. 

The defendant was convicted vpon an indictment charging him 
with soliciting a bribe in connection with the passage of arrcbrdtnance 
bv.the Select Cornell of the Citv of Scranton, of which he was a mem- 
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ber. Numerous reasons were filed in support of the motion for a new 
trial.- We have endeavored to give them the careful and painstaking 
consideration due not only to the gravity of the case, but also to the 
zeal and earnestness of the learned counsel. Our conclusion is — all the 
judges of this court concurring — that with one exception the questions 
raised have long been settled adversely to the defendant, and are, 
therefore, not now debatable. 

The one reason in any sense meriting discussion is the complaint 
that we erred in refusing to allow him to challenge peremptorily John 
M. Rose, one of the jurors. If this ground be well taken it follows that 
.we denied him a legal right, and committed error which we are bound 
to correct by granting a new trial. It is to be borne in mind that we 
are not dealing with a challenge for cause. Such challenges are un- 
limited in number as far as cause is shown, and unrestricted as to* the 
time when they shall be exercised, so long as the oath has not been 
tendered to the objectionable juror. McFadden vs. Com. 23 Pa., 12, 
states this to be the rule in homicide cases as to the time during which 
the right may be exercised, and we can see no reason why it would not 
apply in any criminal trial. The exercise of such challenge, however, 
is not governed by statute, but is a common law right. In this case we 
are cbnoerned only with the right of peremptory challenge, namely, one 
which may be made or omitted according to the judgment, will or 
caprice of the party entitled thereto without assigning any cause or 
reason therefor, it being, of course, a mere right to reject but not ,to> 
select jurors. 17 Am. & Eng. Enc. of Law, 2 Ed., 1,178. 

In a case of this kind, viz., a misdemeanor, it did not exist at com- 
mon law. 4 Bl. Com. (Lewis Ed.) 353-6; Oates' Case, 10 Howell's 
State Trials, 1079 ; Readings Case, 7 ibid 255. 

In capital cases arid other felonies where it did exist the great 
weight of authority is that the right was waived when the juror was 
passed over to the court or the prosecution. 3 Wh. Criminal Law, 6 
Ed., sec. 2972, and cases there cited. 

In this state the right of peremptory challenge, its extent, and the 
time and manner of its exercise, are purely statutory in all cases, either 
of felony or misdemeanor, except that by virtue of the most recent 
enactment on the subject, in cases not exclusively triable in the Over 
and Terminer, the court may by general rule fix the time and manner of 
making the challenge different from that prescribed by the act. No 
such rvle has been made by this court, and we turn, therefore, to the 
two Acts of Assembly which confer upon the defendant such right as 
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he has and prescribe how he may avail himself of it. They are the 
acts of 31st 'March, i860, P. L. 439, 1 P. 439, 1 P. L. 554, P. L. 40. et 
seq., known as the Criminal Proceedure Act, and the Act of 9th July, 
1 901, P. L. 629. By the proceedure act each party in case of misde- 
meanor had four pre-emptory challenges. . Section 38 requires each 
party to challenge one juror alternately until the number is respectively 
exhausted. But the practice under the act was that the twelve were 
called to the box and a slip or panel containing their names were passed 
alternately to the district attorney and defendant, who, each in turn 
cancelled the name of those challenged, another being called and his 
name added to the panel as each challenge was announced. The act 
of 1901 increased the number of challenges in cases of this kind to six, 
and effected another change in this, that it requires that all such "chal- 
lenges shall be made and assigned by the Commonwealth and defendant 
respectively when the juror is called." 

Thus the Commonwealth has the first right to challenge the first 
juror called, the defendant the first right when the second one is called, 
and so on alternately until the statutory number is exhausted. The 
party must avail himself of this privilege as it comes to him in turn. If 
the juror is not rejected by the party having the prior right he is neces- 
sarily passed to the other party. No special formality is required nor 
observed in so doing. Anything to give notice to the court and the 
opposing counsel that the juror is turned over to the other side is com- 
petent to indicate his acceptance and a waiver of the right of challenge. 

This being the law it remains to apply it to the facts of this case 
in order to determine whether or not the defendant was deprived of the 
riefht to "make and assien" a peremptory challenge. Fortunately, the 
facts are simple, and not in dispute. At the request of both parties, 
owing to the nature and importance o'f the case, as a preliminary to 
their peremptory challenges, counsel were allowed to examine each 
juror as he was called in order to discover grounds, if any existed, for 
challenge for cause. Thev were examined upon their oaths to make 
true answers. The examination was taken up alternately in the order 
in which the parties are rerpired by the statute to challenge. Beginning - 
on part of the commonwealth with the first iuror called, upon conclu- 
sions of its examination the commonwealth's counsel turnecLthe iuror 
over to the defendant's counsel with gesture or a nod. without express 
announcement that he was accented. No misunderstanding ROP^-r^'l. 
however, and counsel for defendant bavins examined the. ivror to bis 



62 LACKAWANNA JURIST. 

apparent satisfaction announced his acceptance and he was directed to 
take his seat in the jury' box. 

The second juror called was Mr. Rose, as to whom the challenge in 
question arises. He was first examined at length by the defendant's 
counsel No ground for challenge was disclosed. On the contrary the 
juror fully qualified. When the examination was finished and the time 
for challenge had arrived, instead of challenging and there and then 
making known his purpose to reject the juror, the examiner turned him 
over to the- commonwealth, saying "cross-examine." The common- 
wealth's counsel formally announced his acceptance and thereupon 
counsel on the other side interposed his challenge. This was objected 
to and the challenge was disallowed as being too late. The validity of 
this ruling is the matter complained of. 

We held that the defendant's act was equivolent to an acceptance 

of the juror; that not having made the challenge until after passing 'him 
over to the commonwealth, and discovering that he was acceptable to 
the other side, he had waived his right. Counsel's explanation is that 
he only intended an act of courtesy in turning the juror over, and had 
no intention of waiving his challenge or accepting the juror. That 
being so, it follows' that had the commonwealth challenged instead of 
accepting him, the defendant would have gained a distinct advantage in 
access of what the statute accords him. We .do not call in question 
counsel's good faith in disavowing any intention to speculate on the 
commonwealth's disposition of the juror. But the fact remains that 
he passed him over in a manner well calculated to signify his accept- 
ance. The other side so understood it and acted upon it. The common- 
wealth could have rejected as well as accepted him, and the result would 
have been precisely the same as if the defendant had been speculating 
on the chance of saving a challenge. Therefore, according to both the 
letter arid intent of the statute, we think we were clearly right in dis- 
allowing the challenge, and the rule for a new trial is discharged. 



In the Court of Common Pleas of Lackawanna County, No. 61 January 

Term 1904. 

CERTIORARI. 

N. W. Abbey vs. Joseph Hannick, et al. 

* 

A case begun before an alderman and partly heard by him can not be de- 
termined by his successor. Any other interpretation given to the Act 
of March 20, 1810, 5 Sm. L. 161, Section 16. would lead to absurd re- 
sults. 
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Mr. C. Comegys for defendant. 

Opinion by Edwards, P. J., March 7, 1904. 

These proceedings were begun before O. B. Wright, Esq., a former 
alderman of the Ninth ward, City of Scranton. The record has the 
following entry: "April 13, 1898, parties appear and defendants file 
affidavits of defense to plaintiff's claim, and by agreement case con- 
tinued to a time to be fixed on plaintiff's giving five days' notice of 
hearing." Nothing further was done until October 30, 1903, more than 
five years from the beginning of the suit. In the meantime Alderman 
Wright had gone out of office and had been succeeded by Alderman 
Kasson, who has been in office several years and who came into pos- 
session of the docket of his predecessor. On this docket was the unfin- 
ished case of Abbey vs. Hannick, et al. It appears from the record 
that at the date mentioned, October 30, 1903, "hearing was fixed by 
plaintiff for November 5, 1903, at 8 to 9 a. m. ;" and "same day certifi- 
cate of fixing time (issued) to Ira Mitchell, constable, Ninth ward, 
Scranton." This "certificate" was properly served on the defendants. 
Judgment was by default. 

The question to be decided is : Were the proceedings before Alder- 
man Kasson regular and can they be sustained under the law ? 

The act of March 20. t8io, 5 Sm. L. 161, section 16, provides 
inter alia that "the justice of the peace, to whom the said docket shall 
be delivered, shall issue process, and proceed thereon, in the same 
manner and with the like effect as the said justice might have done 
had he remained in office." It will be observed that the successor of a 
former justice shall issue "process" and proceed thereon, &c. This 
means that he may issue execution on a judgment obtained before his 
predecessor : or a scire facias to revive such judgment : or an attach- 
ment-execution on the judgment: or he may allow an appeal and take 
bail and costs if in proper time ; or he may take hail for stay of execu- 
tion : or he may do whatever else the law permits in such cases. But the 
peculiar phase of the case before us is entirely outside of the purview 
of the act of assembly. The parties appeared before Alderman Wright 
on April 13, 1808, and defendants filed an affidavit of defense. The 
hearing of the case had bepun. and bv agreement the hearing was con- 
tinued to a further time which was to be fixed by the plaintiff. Under 
"the circumstances we are bound to construe the agreement to mean 
that the case would be farther heard withm a reasonable time bv the 
same alderman. Any other interpretation won Id lead to absurd results. 
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If what was done in the present case is legal, then one-half of a case — 
the witnesses for the plaintiff, for instance, may be heard by one alder- 
man on the merits ; and the other half, the witnesses for the defendant, 
because of a continuance to a time not fixed, may be heard by another or 
succeeding alderman. The mere statement of this proposition exposes 
its absurdity. The issuing of a "certificate" showing the time fixed by 
the plaintiff for the hearing, and the service of copies of the certificate 
09 the defendants in accordance with the directions of the recent act 
of assembly, is not such "process" as the act of 18 10 permits. 

The exception involving this question is the only one we have con- 
sidered. For the reasons stated the proceedings in this case are re- 
versed. 



In the Court of Common Pleas of Lackawanna County, No* 1545 

September Term, 1902. 

RULE FOR A NEW TRIAL. 

Vosburg & Washburn vs. Ida M. Miller, Admx., &c. Garnishee of 

Howell MUler. 

A distributive share in an estate can not be attached in the hands of an 
executor or administrator by proceedings before a Justice of the Peace. 
There is no act of assembly which gives him such jurisdiction. A jus- 
tice can not, under the law, issue an .execution without a previous 
scire facias, when the Judgment is more than five years old. 

Messrs. Hawley, Benedict, Vosburg & Dawson for plaintiff. 

Mr. H. M. Hannah for defendant. 

Opinion by Edwards, P. J., March 7, 1904. 

At the trial we gave binding instructions in favor of the garnishee, 
for two reasons: (1) Because the judgment on the record of the 
justice was more than five years old and had not been revived by scire 
facias before the issuing of the attachment-execution: (2)- because the 
justice had no jurisdiction, the property or right in the hands of the 
garnishee being an interest in the estate of a decedent. After a review 
of the case we are of the opinion that the instructions were correct on 
both grounds. 

The case is in court on an appeal on the part of the garnishee from 
the judgment of the justice, so that the first question to be considered is 
not complicated by the various contradictory decisions relating to the 
issuing of an attachment-execution from -the common pleas after tran- 
script filed. The act of 1845, P- L. 459, provides that an alderman or 
justice of the peace may issue an attachment in the nature of an execu- 
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tion on an unsatisfied judgment where an execution has been returned 
"no goods.'' In the present case it appears that judgment against the 

defendant was given on April 1, 1886. An execution was issued April 
8, 1892, which was returned ''nulla bona" April 14, 1892. It may be 
contended that the attachment-execution was regularly issued because 
of this return of "nulla bona;" but such a proposition is untenable. 
When the justice issued the execution the judgment was more than 
five years old, and under the law he could not issue an execution with- 
out a previous scire facias. "From and after passage of this act no exe- 
cution shall be issued on a judgment' rendered before a justice of the 
peace or an alderman, after five years from the rendition of such judg- 
ment, unless the same shall have been revived by scire facias or amic- 
able confession" ; Section 1, act of May 5, 1854, P. L. 581. Therefore 
the issuing of the execution in this case was absolute without jurisdic- 
tion, it being prohibited by the law. It was decided in 1893, tnat tne act 
of 1854, supra, is still in force, and is not repealed by the act of June 
24, 1885, P. L. 160: Smith, et al. vs. Wehrly, 157 Pa., 407. It was also 
decided in Miller vs. Snyder, 133 Pa., 23, that an execution must issue 
and be returned nulla bona before an attachment-execution can be issued 
by an alderman or justice of the peace. 

As to the second reason for binding instructions it appears that the 
garnishee was the administratrix of her husband's estate and as suclv 
administratrix had a mortgage on certain real estate. This was an asset 
of the estate and the interest of the defendant therein was a distribu- 
tive share in his father's estate. Such an interest can not be attached 
in the hands of an executor or administrator by proceedings before a 
justice of the peace. There is no act of assembly which gives him this 
jurisdiction : Raysor vs. Hoke, 2 Pearson, 362. A Supreme Court case 
to the same effectJs Messinger vs. Mantz, 22 W. X. C, 107. 

For the reasons above stated the rule for a new trial is discharged 
and a new trial is refused. 



/// the Orphans' Court of Lackawanna County, No. 604, Series C. 
SUR MOTIOX TO SUPPRESS DEPOSITION TAKEN UNDER 

A COMMISSION. 
In Re. Estate of Joseph Chase, Deceased. 

When a deposition, containing irrelevant and incompetent matter is offered 
in evidence, objection should be made to the irrelevant and incompetent 
portions specifically^ not the whole deposition. 

Mr. A. A. Chase for motion. 
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Messrs. I. H. Burns and E. W'. Thayer, Contra. 

Opinion by Sando, P. J., March 21, 1904. 

Counsel for accountant, entered a rule for a commission upon inter- 
rogatories filed to take the deposition of the accountant, who resided in 
Canada. The usual notice required by the rule of court in this behalf 
was given to the exceptant, to afford him the opportunity of joining in 

the commission and filing cross-interrogatories if he chose. This, how- 
ever, not being done, the commission was taken out, executed, returned 

and the deposition filed. 

The exceptant then filed exceptions and moved that the deposition 
be suppressed. 

The first exception is directed against the last interrogatory in not 
complying with the Equity Rules : the second exception calls attention 
to the interrogatories as being leading and the third exception is the 
general objection that the interrogatories are incompetent and irrele- 
vant. 

When a deposition containing irrelevant and incompetent matter 
is offered in evidence, objection should be made to the irrelevant and 
incompetent portions specifically, not to the whole deposition. 

Objection to an interrogatory as leading, and to the last interro- 
gatory as not in compliance with Rule XI., Section 57, of the Equity 
Rules, should be made before the commission issues. 

Now, March 21st, 1904, the exceptions are dismissed and the mo- 
tion to suppress the deposition is denied. 



In the Court of Common Pleas of Lackawanna County, No. ion). 

September Term, 1902. 

RULE FOR A NEW TRIAL. 

E. H. Shurtleff vs. The New York Storage Warehouse Co.. et al. 

A stored with B a lot of household and office furniture and received a "stor- 
age receipt." which was a duplicate conv of the contract between the 
parties. Soon after A had business with C- which consisted, inter alia, 
in the sale of the goods in storage to C. with a stipulation that "the 
said property shall at once be reconveyed by first part (C) to second 
party (A), or to any one whom he may direct." upon compliance with 
the conditions therein set forth. 

A. having failed to perform the obligation stated in the agreement, C went to 
B and demanded possession of the goods offering to pay all storage 
charges. C did not produce the storage receipt and for this reason B 
refused to comply with C's demand. 

C brought action against B. claiming that under the act of September 24. 
1866, P. L. 1363. relating to bailees, he was entitled to recover. 

Held: That said act does not in terms include such business as B con- 
ducts, or to state it in another way the terms of the act inferentially 
excludes the Idea of B's business. It is clear that the dominating pur- 



\ 



LACKAWANNA JURIST. 67 

pose of the act is to facilitate trade and commerce in merchantable 
commodities and not to receive goods, such as household goods, for in- 
stance, which as a general rule is to be kept in store for some definite 
period, at a monthly charge, and which are to be returned to the bailor. 

The commodities contemplated by the above act may be in transit, on cars, 
on vessels, or they may be stored in a warehouse or on a warf ; but , 
wherever they are, they are subject to the demands^ of traders and ' 
merchants, buyers and sellers. 

Hon. J. W. Carpenter for plaintiff . 

Hon. C. P. G'Malley for defendant. 

Opinion by Edwards, P. J., March 15, 1904. 

In this case the trial judge gave the jury binding instructions to 
find for the defendant. 

The New York Storage Warehouse Company receives for storage 
furniture and other personal property and is doing business on Lacka- 
wanna avenue, in the city of Scranton. According to the evidence, it 
does an extensive business, having about one hundred rooms in which 
the property of its customers are stored. Its charges for storage vary 
with the size of the rooms. When the company receives goods in the 
course of business, the bailor is given a "storage receipts," which, what- 
ever the name might signify, is the contract between the bailor and the 
bailee. This contract is a lengthy one and contains numerous condi- 
tions and specifications, as well as a schedule of the goods left for 
storage. 

It appears that sometime in 190 1 one W. H. Wood stored with the 
defendant a lot of household and office furniture and received a "stor- 
age receipt," which was a duplicate copy of the contract between him 
and the company. Soon after the storage of the goods he had certain 
business dealings with the plaintiff, E. H. Shurtleff, the nature of which 
is to be found in a paper signed by Wood and dated November 29, 1901. 
In consideration of the plaintiff's endorsement of a bank note for Wood 
in the sum of $150, and for other considerations, Wood sold to the 
plaintiff certain property of the Scranton Plating Company and con- 
fessed judgment for $950. In addition to this property Wood sold to 
the plaintiff the goods in storage with the defendant company, with the 
stipulation in the agreement that upon compliance with the conditions 
therein set forth "the said property shall at once be reconveyed by first 
party (Shurtleff) to second party ( Wood) or to any one whom he may 
direct." In the course of time the bank note fell due and the plaintiff 
had to pay it. Wood having failed to perform the obligations stated in 
the agreement, the plaintiff went to the storage company and, claiming 
title to Wood's property, demanded possession of goods, offering to pay 
all storage charges. The plaintiff x did not produce the "storage receipt," 
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which had been given to Wood. For this reason the defendant refused 
to comply with plaintiff's demand. Hence the present suit 

There are two other circumstances which ought to be mentioned 
in a recital of the facts of the case. One is, that Wood paid storage 
charges from time to time amounting altogether to fifty dollars, and that 
• some of these payments were made by Wood while the plaintiff held 
the title to the goods and after he had demanded the goods from the 
defendant. Another fact testified to is that Wood had warned the de- 
fendant not to deliver the goods to ahy one else. The foregoing brief 
statement of facts is all that is necessary to an understanding of the 
legal questions involved. 

The first question of law involves the consideration of the act of 
September 24, 1866, P. L. (1867) 1363, relating to bailees. Is the 
defendant company's business within its protection? Counsel for the 
defendant claims that his client is a warehouse keeper, or a "warehouse- 
man," as the term is used in the act. 

Several reasons are advanced to sustain this proposition : 

1. The defendant's business is within the definition adopted by 
the Supreme Court in Bucher vs. Commonwealth, 103 Pa., 528: "A 
warehouseman is one who receives and stores goods as a business for a 
compensation or profit." The definitions in the text books are of a sim- 
ilar character. We quote one: "A warehouse is a building or place 
provided for the receipt and storage of property ; a warehouseman is a 
•person who receives goods and merchandise to be stored in his ware- 
' house for hire." It is contended that the defendant's business answers 

this definition in all its elements. The defendant "receives and stores 
goods for a compensation ;" and it does this as a regular business. 

2. The case of Clowes vs. Hughes Bros., 3 Sup. Ct., 561, is cited 
by defendant's counsel as authority for the same proposition. Hughes 
Brothers conducted a piano and a storage warehouse business. Mrs. 
Bourne deposited with them certain household goods on storage. She 
sold the goods to Mrs. Clowes, giving her a bill of sale, and Hughes 
Brothers had notice that Mrs. Clowes claimed to own the goods. , Not- 
withstanding the notice, Hughes Brothers surrendered the goods to 
Mrs. Bourne, their bailor, on the ground that she was the only person 
to whom they were legally bound. In an action in trespass a verdict in 

, favor of Mrs. Bourne for the value of the goods was allowed to stand. 
In discussing the case the Superior Court used the following language : 
"The warehouseman elected to settle the controversy between these 
disputants and decide whether the contract exhibited called a bill of 
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sale, was a bailment or an absolute sale. He volunteered too much, as 
he was fully protected under the statutes regulating his business/' This 
reference evidently is to the act of 1866 relating to bailees. The facts 
of the, Hughes Brothers* case are very similar to the facts of the case 
at bar, and counsels claim that the case sustains their contention that 
the business of the defendant is within the protection of the act of as r 
sembly referred to. 

3. The storage of personal property for stated periods of time at 
specified rates of compensation is an extensive and well recognized bus- 
iness in the larger cities of the commonwealth and for this reason 
should be viewed as one of the important agencies of commerce, and 
should be considered as technically within the act of assembly regulat- 
ing the business of "warehousemen, wharfingers and other persons." 

We have taken some pains to state in the most favorable light 
the arguments advanced by defendant's counsel, because we have 
reached the conclusion that the act in question does not apply to de- 
fendant's business. We shall briefly give our reasons for this con- 
clusion. . 

1. The act of 1866, already cited, does not in terms include such 
business as the defendant conducts, or, to state it id another way, the 
terms of the act inferentially excludes the idea of defendant's business. 
The first and the important section of the act reads as follows : "That 
warehouse receipts, given for any goods, wares, merchandise, grain, 
flour, produce; petroleum, or other commodity, stored, or deposited, with 
any warehouseman, wharfinger, or other person in this state, or bills of 
lading, or receipts for the same, when in transit, by cars, or vessels, to 
any such warehouseman, wharfinger, or other person, shall be nego- 
tiable, and may be transferred, by endorsement and delivery of said re- 
ceipt, or bill of lading ; and any person to whom the said re- 
ceipt, or bill of lading, may be so transferred, shall be deemed and 
taken to be the owner of the goods, wares and merchandise therein 
specified, so as to give security and validity to any lien created on the 
same, subject to the payment of freight and charges thereon; and no 
property on which such lien may have been created, shall be delivered 
by said warehouseman, wharfinger, or other person, except in the sur- 
render and the cancellation of said original receipt, or bill of lading, or 
in case of partial sale, or release, of the said merchandise, by the written 
assent of the holder of said receipt or bill of lading, endorsed thereon : 
Provided, That all warehouse receipts, or bills of lading, which shall 
have the words, 'not negotiable.' olainly written, or stamped, on the face 
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thereof, shall be exempt from the provisions of this act." 

It is clear that the dominating purpose of the act is to facilitate 
trade and commerce in merchantable commodities and not to receive 
goods, such as household furniture for instance, which as a general 
rule are to be kept in store for some definite period at a monthly charge 
and which are to be returned to the bailor. The "warehouse receipt" 
is given for "goods, wares, merchandise," grain, flour, produce, petro- 
leum or other commodities" deposited with any "warehouseman, 
wharfinger or other person." The "other person" is to be considered 
cjusdem generis. The commodities contemplated by the act may be in 
transit, on cars or vessels, or they may be stored in a warehouse or on 
a wharf; but wherever they are, they are subject to the demands and 
movements of traders and merchants, buyers and sellers. The issuing 
of warehouse receipts and bills of lading constitutes a part of the vast 
commercial system of the country. They are made negotiable and may 
be transferred by endorsement and delivery. Such transfer gives title 
to the transferee to the goods represented in the receipts and bills of 
lading, unless these are stamped with the words "not negotiable." It is 
thus clear that the act is for the convenience and protection of mer- 
chants in the way of trade. We do not see 
how the act of assembly can apply to the business 
of the defendant in the case at bar. It is true that storage 
warehouses in the larger cities do an extensive business, but as a gen- 
eral rule the goods remain in store to suit the convenience of the owner, 
the bailor. They are not placed there in the way of trade, and liable 
to be called for the next day by a purchaser. Families who quit house- 
keeping often store their household effects; so do families who go 
abroad or elsewhere for a long period of time. Pianos, organs, pictures, 
and numerous other articles of personal property are stored by the 
owners for such periods of time as they desire. Nevertheless, it is at 
once apparent that such goods and chattels are not so deposited for the 
purposes of sale and exchange any more than are the deeds, wills, bonds, 
stocks, or jewelry which are placed for a consideration in the safe 
deposit vaults of various corporate institutions in our larger cities. 

2. There is no difficulty with the definition given in Bucher vs. 
Commonwealth, supra. It suggests one of the essential elements of the 
definition of a "warehouseman," viz., that the goods are received and 
stored as a business, "for compensation and profit." It appears from 
the facts of that case that Bucher made no charges for storing the corn ; 
neither was he a shipper, miller, or manufacturer. He had received the 
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grain either as a purchaser and on credit, or for future sale on account 
of the depositor. As applicable to the facts of the particular case the 
definition was sufficient and answered the purpose of the argument. 
Nevertheless, the same definition could be used to describe a business 
admittedly not within the purview of the act of 1866. A definition in 
the form of a broad generalization is sometimes misleading. 

3, The "storage receipt" given by the New York Storage Ware- 
house Company to Wood, the bailor, is not such a "warehouse receipt" 
as the act of assembly contemplates. It is true the act does not give 
the form of the receipt. The suggestion as to its form is to be found 
in the term warehouse "receipt." Such a receipt should contain an 
acknowledgment that the warehouseman has in his store or warehouse 
certain commodities, enumerating them, property of the bailor. A 
receipt of this kind is not usually burdened with much luggage. The 
"receipt" before us is more than a receipt. It is a contract signed in 
duplicate; that is, the storage company signs the one given to Wood, 
and Wood signs the one retained by the company. It contains numerous 
conditions and provides for several contingencies. In one part of the 
contract' it is 'called a "lease." "Said goods and chattels will not be 
surrendered unless duplicate lease is returned to the New York $torage 
Warehouse Company." It is difficult to decide why the word "lease" is 
used. It is certain the goods stored were not leased to the bailee. It may 
refer to the leasing to the bailor of the room where the goods were 
stored. If this be so, the relation of landlord and tenant is suggested. At 
any rate the receipt or contract or lease, whatever it may be named, 
cannot possibly be a "warehouse receipt" such as is used in commercial 
transactions. 

For the reasons aforestated we hold that the defendant is not a 
warehouseman within the meaning of the act of 1866. 

The second question of law involves the relation of bailor and 
bailee. On this question there can be no doubt. The facts of the case 
at bar bring it within the express ruling of Clowes vs. Hughes Bros., 
supra. Wood, the owner of the goods, is the bailor ; the defendant com- 
pany is the bailee. The contract between them fixes their rights and 
liabilities. The bailee could not surrender the goods to the bailor after 
he had notice of Mr. Shurtleff's claim of ownership. Nor had he the 
right to deliver the goods to Shurtleff on his demand and the offer to 

pay storage charges. Shurtleff did not produce the duplicate lease or 
contract, according to* the terms of which the goods were not to be 
surrendered unless the duplicate was produced. Nor did he have a 
written order from Wood. It is true he exhibited to the bailee a bill of 
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sale for the goods ; but this same paper contained a clause providing for 
a transfer of the goods to Wood, if the terms of the contract or bill of 
sale were complied with. If the goods were surrendered to Shurtleff, 
the bailee would be liable to a suit by Wood, the bailor. The bailee 
acted within his rights. The only course open to him was to refuse to 
deliver the goods to either party and let the matter be determined 
through an action of replevin. The bailee is not in position to assume 
the responsibility himself of settling the question of title. If Mr. Shurt- 
leff is the rightful owner of the goods and has the right to their imme- 
diate possession he may bring an action of replevin : Boyle vs-. Rankin, 
22 Pa., 168; Steelworks vs. Hallgarten, 15 W. N. C, 47; Clowes vs. 
Hughes Bros., supra. 

Now, March 15, 1904, rule for a new trial is discharged. 

In the Court of Common Pleas of Lackawanna County, Mechanics' 

Lien No. 3528. 
RULE TO STRIKE OFF LIEN—MOTION TO AMEND. 

Mulherin & Judge Lumber Co. vs. Edzvard Jones. 

A claimant in filing- a mechanics lien should observe the provisions of the 
Act of June 4, 1901, P. L., 431. An amended lien may be entered be- 
fore the expiration of the six month's period, without leave of court. 
A lien is defective that does not give the terms and conditions of the 
verbal contract as required by clause 4, section 11. The nature of the 
estate against which the lien is claimed, should be given. These de- 
fects are amendable under section 61, under the act of 1901. 

Mr. John B. Jordan for plaintiff. 

Mr. M. P. Cawley for defendant. 

Opinion by Edwards, P. J., March 7, 1904. 

If the claimant in his lien in this case had observed the provisions 
of the Act of June 4, 1901, P. L. 431, in the first instance, many of the 
complications presented by the record would have been avoided. The 
first mistake was to file a lien on December 12, 1902, without regard to 
the act of 1901. A blank was used which was a proper one under the 
act of 1836; but this act, with many others, is repealed by the later act 
of 1901. This mistake was cured by the filing of an amended claim on 
January 8, 1903. The claimant asked leave of court to file the amended 
lien. Leave was granted, although it was not necessary, as we find now 
upon examination of the record. The six months period had not yet 
expired, and the claimant had a right to file a new lien without leave 
of court. We, therefore, shall consider the so-called "amended" lien 
filed January 8, 1903, as the lien in this case. The defendant has evi- 
dently taken the same view of the matter, because his rule is to strike 
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off the amended lien. The rule is well taken, because the. lien has 
several defects, and unless the claimant has the right to amend, the 
lien must be stricken* off. The statement of claim does not give the 
terms and conditions of the verbal contract as required jiy clause four, 
of section eleven; nor the nature of the estate against which the lien 
is claimed. There may* be other minor defects discoverable on a critical 
inspection, but, is not the lien clearly amendable in these particulars? 
Section 51, of the act of 1901, provides inter alia as fdllows: "Any 
claim * * * * may be amended from time to time by agreement 
of the parties, or by leave* of the court, upon petition * * * '* 
setting forth the amendment desired, that the averments therein con- 
tained ace true in fact, and that by. mistake they were omitted from or 
wrongfully stated in the particulars as to which the amendment is 
desired. Suchr amendment shall be of . right, saving intervening rights, 
except that no amendment of the claim shall be allowed, after the time 
for its filing has expired, which , undertakes to substitute an entirely 
different property from that originally described in the claim, or a 
wholly different party as the defendant with whom the claimant con- 
tracted ; but the description of the property or the namfe of such de- 
fendant may be amended so as to be made more accurate, as in other 
cases of amendment. If the names, of the owner and contractor be cor- 
rectly stated and the description of the property be reasonably accurate, 
the claim shall be sufficient notice to the owner, purchasers and lien 
creditors, though it may have "to be amended in other particulars." 

Under this section we are of the opinion that the lien in this case 
is amendable, as to the defects complained of by the defendant. The 
claim is between the plaintiff and the defendant, between the claimant 
and the owner, without intervening rights so far as the record shows. 
There is no change suggested by the petition for amendment, either 
in the names of the parties or in the description of the property; and 
even purchasers and lien creditors would have no right to complain if 
the lien "may have to be amended in other particulars." 

The petition of the plaintiff praying for the amendment does not 
conform in all respects to the requirements of section 51 above quoted. 
It does not set forth the reason why "the particulars as to which the 
amendment is desired" were omitted from the lien as filed ; nor does it 
set forth "the amendment desired." It prays for leave to amend in 
certain matters, but does not give the amendment pro forma. 

We make the following order: Claimant is allowed fifteen days 
from this date to amend the lien filed January 8, 1903, as prayed for, 
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and thereupon the rule to strike off said lien shall be discharged. If the 
claimant fail to comply with this order the rule to strike off said lien 
shall be absolute. 



In the Court of Common Fleas of Lackawanna County, No. 8, Septem- 
ber Term, 1903. 

SITTING IN EQUITY. 

J. J. Jermyn et al. vs. Joseph A. Scranton, County Treasurer et al. 

The question to be determined was whether a county treasurer, taking the 
office the first Monday of January, 1901, after the county had passed into 
the salary class, was entitled to commission* or to the salary fixed by 
the act of 1895. 

Court was also asked to state an account between the treasurer and the county 
and in effect to enter the judgment against' him as well as the cc/mmis- 
sionern for any excess he- had received over and above the amount of 
said salary. 

The act of 15th April, 1834, P. L. 637, Section 47, et seq., prescribes how and 
by whom such account shall be settled, viz. by the county auditors. 

The act of 27th June, 1895, P. L. 403, transfers this duty of the auditors to the 
county controller, in counties having a county controller. 

From the settlement stated, and filed by the auditors and controller, an appeal 
may be taken to the common pleas by either party. By the act of 12th 
June, 1879, P. I* 208, any ten or more taxpayers may appeal in behalf 
of the county, from the report of the auditors. 

It is provided by the 16th section of the act of 1896, supra, relating to' duties 
of controllers, that his report "shall have the same effept as the report 
of the auditors, under said act of 15th April, 1834, with like rights oZ 
appeal Uunrefrom." 

Held. That the appeal provided for b^r the act of 1878, from a report of the 
auditors will also lie to the report of the controller, if necessary, to pro- 
tect the county. It follows, therefore", that there is a specific remedy; for 
the injury complained of in the bill, and t'ie case falls under the provi- 
sion of the act of 21st March, 1806, 4 S. M. L., 332, Sec. 13, which enacts 
that "where a remedy is provided, a duty enjoined, or anything directed 
to be done by the act of assembly, the directions of the act shall be 
1 strictly pursued." 

Messrs. I. H. Burns and Calrence Balentine for plaintiffs 
Mfc. S. B. Price for defendant. 
' Opinion by Newcomb, A. L. J., April 5, 1904. 

FINDINGS ANI> CONCLUSIONS OF TRIAL JUDGE, 

This was a bill filed by upwards of forty taxpayers against the 
treasurer, controller and commissioners of this county. . It charged in 
substance that the treasurer was a salaried officer under the Act of 
March 31, 1876, P. L. 17, as amended by the Act of July 2, 1895, P. L. 
424, entitled to an annual salary of $5,000 ; that by the wrongful and 
unlawful action of the commissioners and controller he had been 
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allowed and paid a percentage on the receipts and disbursements of his 
office largely in excess of such salary, together with the interest accru- 
ing on the public funds while on deposit in bank. 

1 

The prayer of the bill was : First, for an injunction to restrain 

the treasurer from receiving and the commissioners and controller from 

' allowing and paying any compensation for treasurer's services other 

than the salary aforesaid ; Second, for the statement of an account be- 

tween the treasurer and the county for his whole term allowing him the 

said salary, charging him with the commissions received, and for a 

. decree that he repay. to the county any' money received in excess of such 

' salary ; Third, that the commissioners be surcharged with the amount 

allowed to the treasurer over and above said salary. 

All the defendants stood on the answer filed by the treasurer which 
was. responsive and by its last paragraph claimed the advantage of all 
such matters of law as might have been raised by demurrer as provided 
by Rule 37. 

Accordingly at bar they moved that the bill be dismissed, First, 
because the plajntinffs had no right to sue, as* they showed ho other 
or different interest in the subject matter than such as was common to 
gvery taxpayer of the county ; Second, because the remedy, if any, is 
by action at law on the treasurer's bond at the suit of the county. The 
disposition of this motion was reserved and the trial proceeded. The 
facts are not in dispute. " ■ ' 

From the bill, answer, evidence and arguments of counsel we find 
the following^: 

FACTS. 

1. The plaintiffs are taxpayers resident in this county, having ' 
no special interest in the subject matter of this suit other than such as 
is common to every taxpayer in the county. 

2, The defendant, Joseph A. Scranton, was elected County • 
Treasurer at the general election held Nov. 6, 1900, for a term of three 
years beginning the first Monday of January, 1901, at which time he 
assumed the duties of the office, having first given bond to the county 
with sureties in the sum of $50,000.00 conditioned according to Sec. 
33, of the Act of 15th April, 1834, P. L. 537, "for the faithfuk perform- 
ance of his official duties, and for a just account of all moneyS that may 
come to his hands on behalf of the county ; for the delivery to his suc- 
cessor in office of all books, etc., * ■ . * * . * and for the payment to 
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him of any balance of money belonging to the county remaining in his 

hands." 

3. John J. Durkin, Victor Burschell and John Penman are the 

commissioners of this county. Their term of dffice began the first 
Monday of January, 1903. E. A. Jones, the other defendant, is the 
County Controller. He assumed the duties of his office by appointment 
July 1, 1901, being the first incumbent after the legislation creating 
said office became operative in this county.' Since the first Monday of 
January, 1902, he has held the office by virtue of his election in 
November, 1901. 

4. The county auditors in. office when the controller was appointed 
servedout the term for which they had been elected, which expired the 
first Mondey of January, 1903, when the office ceased to exist. 

5. In June, 1900, according to the United Sjtates decennial census 
of that year, the population of this county exceeded 150,000, but the 
fact was first officially ascertained and announced by a report of the 
United States Census Bureau to the Congress on December 13, 1900, 
after the election of said treasurer. 

6. In January, 1901 and 1902, the former commissioners with the 
concurrence of the auditors fixed the treasurer's commissions at 2j4 per 
cent, on both receipts and disbursements, except that in 1902 the com- 
mission for disbursements in the redemption of bonds was fixed at 1% 
per. cent. This was the last instance in which there were auditors to 
participate with the commissioners in fixing said rates. The action 
then, taken was by resolution duly recorded on the commissioners' 
minute book as follows : "That the county treasurer be allowed the 
same commissions for the ensuing year as that allowed the past year, to 
wit : For receiving county money 2}4 per cent ; For disbursing county 
funds, 2% per cent. ; Fpr redemption of bonds, 1 J4 P* r cent." 

7. • On March 27, 1963, the present board of commissioners acting 
by themselves — the office of auditor having ceased to exist — fixed the 
commissions for tha* year at the old rate up to the end of that month, 
but for the balance of the year as follows : "On moneys received f roni . 
sale of bonds one-half of one per centum (y 2 ) ; on other receipts iJ4 
per cent. ; on payments to take up temporary loans one-half of one per 
centum (yi) ;on other disbursements ij4 per cent." 

8. Mr. Scranton denied the right of the commissioners to fix the 
rate* without "the approbation of the auditors" and refused to govern 
himself by the action of March 27, J963. He took the position that the 
commissioners had no power to act in the premises in the absence of a 
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board of auditors, and that the last rate fixed by the former com- 
missioners with the approbation of the auditors, viz; the rate fixed in 
January, 1902, remained in force. There were no monthly settlements 
after the first of April, 1903, and accordingly when he retired from 
office January 4, 1904, he retained something over $17,000.00 as the 
balance of his commissions at the old rate. It may be noted that other 
than this sum so retained at the end of his term, no money was paid 
to or received by the treasurer on account of his compensation after the 
bill was filed, to wit; August 19, 1903; and it is not claimed that the 
other defendants were parties to the retention of said sum. 

9. The moneys handled by Mr. Scranton during his term came 
from various sources. In addition to the general fund turned in by the 
tax collectors, he handled the money paid «each year for liquor licenses. 
The county obtained various temporary loans aggregating upwards of 
$250,000.00, which passed through the treasurer's hands. There was 
also a large amount from the sale of bonds, as well as a few thousand 
dollars from tax sales. He has received commissions on all these funds. 
According to the method of bookkeeping in the treasurer's and con- 
troller's office each month's commissions have been treated as a dis- 
bursement subject to a further commission to be paid the following 
month, and so on successively from July, 1901, to April, 1903. The 
method of treating the moneys arising from personal taxes resulted in 
the payment by the county of treasurer's commissions of 6}£ per cent, 
on one- fourth and 9 per cent, on three-fourths of that fund in addition 
to what the state paid. Some part of the funds were kept on deposit 
to Mr. Scranton's credit as county treasurer, a considerable part of each 
year during his term in various banks of this city at interest, amounting 
to several thousand dollars, for which he did not account to the county 
but claimed and kept it as his own. 

10. The treasurer's right to commissions on the liquor license 
fund; his right to have the interest accruing on the moneys in bank, 
and the validity of the method of accounting above mentioned are 
challenged by the plaintiffs, even though he was entitled to commissions. 
We have not understaken to determine the amount of money thus 
drawn in controversy, as it would require the services of an expert ac- 
countant and is deemed immaterial at this time under the view of the 
law which we believe to be controlling. 

11. There is no evidence of bad faith on the part of the commis- 
sioners or the controller, nor of collusion between them and the treas- 
urer touching the allowance, payment or receipt of the commissions in 



78 LACKAWANNA JURIST. 

% * • . 

question. Neither is there any evidence as to whether annual settle- 
iments or reports of the. accounts of the treasurer and commissioners 
were filed with the prothonotary by the auditors or by the controller. 

As applicable to the foregoing facts, so far as is pertinent to the 
decree that we are prepared to make, we state the following 

CONCLUSIONS OF LAW. 

" ■ i. If, out of the funds which came to the hands of the defendant, 
Joseph A. Scranton, by virtue of his office of County Treasurer, he 
took or retained, either with or without the allowance and consent of 
the commissioners and controller, any moneys to which he was not 
'. lawfully entitled, the fact mrst be ascertained and the amount with 
which he is chargeable adjudicated in the settlement of his official ac- 
oountin the manner prescribed by law. 

2. The same is true with regard to the liability of the commis- 
sioners. The Act of 15th April, 1834, P. L. 537, relating, inter alia, to 
county auditors, and the Act of 27th June, 1895, P.« L. 403, relating to 4 
county controllers, prescribe the method by which the liability shall be 
fixed in such cases and the amount thereof liquidated. The remedy so 
prescribed is exclusive. 

3. In the absence of .any averment or evidence on the subject, the 
legal presumption in this case is that annual settlements or reports of 
the accounts in question were filed by the auditors and controller, among, 
the records of the Court of Common Pleas as required 'by law. 

4. Upon, such settlement being had further proceedings, if neces- 
sary for collection, are upon the official bond of the delinquent. 

5. The defendants' motion should, therefore, be allowed and the 
bill dismissed without prejudice. 

6. The plaintiff should pay the costs. 

The parties have submitted specific requests as to matters both of 
fact and law, which together with our answers follow : 

PLAINTIFFS'. REQUESTS FOR FINDINGS OF FACT. 

First. That Joseph A. Scranton was elected Treasurer of the 
County of Lackawanna at the November election in the year 1900, and 
took his office on the first Monday of January following, and served a 
tertn of three years until the first Monday of January, 1904. 

Answer of the Court. — We so find. 
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Second. That for the first twenty-seven months of his term he 
' wa§ paid fees and commissions for his services amounting for that time 
to $50,995.95. For the last nine months of his term he received no pay- 
ments from the County of Lackawanna, but at the end of his term on 
the 4th of January, 1904, he retained in his hands something over 
$17,000 of county money claiming that such money was due him for 
his services as fees and commissions for the nine months for which 
he did not receive payment from the County. 

Answer of the Court— We so find. 

Third. On the first of June, 1900, the County of Lackawanna had 
a ^population, according to the United States census* of 192,831. This 
was officially reported by the Bureau to Congress on the 13th of Decem- 
ber, 1900. 

Answer of the Court. — We so find. 

Fourth. . At the time of election of said. Joseph A. Scranton as 
County Treasurer no compensition other than the salary had been fixed 
for him or his office, nor was any such compensition fixed until after 
he had taken his ^office in the month of January, 1901. 

- Answer of the Court.— Understanding this to refer to compensa- 
tion by way of commissions, we find as requested. 

Fifth. That said Joseph A. Scranton, Treasurer, retained from 
the liquor licen.se money for the years 1901, 1902 and* 1903, four and 
one-half (4j4) per cent, thereof as his commission. 

Answer of the Court. — We so find. 

PLAINTIFFS' REQUESTS FOR CONCLUSIONS OF LAW. 

* 

First. That at the time of his election to the office of County 
Treasurer of the County of Lackawanna no fees or commissions were 
attached to said office nor were vested in him personally other than the 
salary fixed for such office by the law so far as such fees and commis- 
sions were payable by the county of Lackawanna. 

Answer of the Court. — We cannot affirm this- so far as it relates 
to fees attached to the office of treasurer. We are of opinion that under 
the Act of nth April, 1866, P. L. 711, relating to sales of land for 
taxes in Luzerne County, there was at the date of the election in ques- 
tion a fee amounting to $4.50 on every such sale in this county appur- 
tenant to said office. We hold, however, that this is immaterial. 

Second. The only compensation to which the said Joseph A. 
Scranton was entitled to from the County of Lackawanna as County 
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Treasurer was the salary of five thousand dollars per annum as fixed 
by the Act of Assembly pf July 2d, 1895. 

Answer of the Court — We cannot affirm this request 
Third. The fixing of compensation where none existed before is 
not an increase or diminution of salary of the emoluments within the 
meaning of Section XIII. of Article III. of the Constitution of Pennsyl- 
vania. . 

Answer of the Court. — This is affirmed, but is deemed Immaterial. 

Fourth. The said Treasurer was not entitled to charge the county 
fees on- the state taxes sent to Harrisburg. 

Answer of the Court. We decline to affirm this request at this 
time, but without prejudice to the point involved should it be raised in 
an action at law. 

Fifth. The said treasurer was not entitled to charge or retain any 
commission on the liquor license money due to the cities, boroughs and 
townchips within the County of Lackawanna. 

Answer of the Court. — We decline to affirm this request now, with 
the same qualification stated in preceding answer. 

Sixth. Interest received by the Treasurer, on county money de- 
posited in banks belong to the county and not- to the Treasurer. 

Answer of the Court. — We decline to affirm this, but without 
prejudice as above stated. 

DEFENDANTS' REQUESTS FOR FINDINGS OF FACT. 

First. The bill alleges that the plaintiffs are citizens and tax- 
payers of Lackawanna County. This allegation is not admitted by 
the answer. There has been no proof of it. They have no special 
interest or other interest than any other resident and taxpayer of said 

County. 

Answer of the Court. — We so find so far as relates to plaintiffs' 

want of special interest. 

Second. Joseph A. Scranton was elected, on + he 6th day of No- 
vember, 1900, treasurer of the County of Lackawanna, and was duly 
installed in his office on the first Monday of January, 1901. John 
Durkin, John Penman and Victor Burschell are, and were at the time* 
of the filing of the petition, the county commissioners of said county, 
elected on the Tuesday following the first Monday of November, 1902, 
and were duly installed on the first Monday of January, 1903. E. A. 
Jones is the county controller of Lackawanna county. He was elected 
at the general election in November, 1001, and took his office the first 
Monday of January, 1902. 
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Answer of the Court. — We so find. 

Third. The census of the United States was taken in 1900. 
There was no official announcement or authoritative ascertainment of 
tke population of Lackawanna County prior to the election on the 6th 
day of November, A. D. 1900. 

It was the duty of the commissioners and auditors to fix the per- 
centage, if any change was desired or proper, allowed the treasurer for 
receiving and disbursing county and other funds. This was done by the 
commissioners and auditors holding office in Lackawanna County, in 
January, 1901, and also in January, 1902, at two and one-quarter {2%) 
per cent, for collecting or receiving moneys and two and one quarter 
( 2 /4) P^ cent f° r disbursing, and in the latter year one and tbree- 
fourths.(i^) per cent, for redemption of bonds. The latter, we 
believe,, is immaterial as there were no bonds redeemed. 

The issue as to whether the county officers of Lackawanna County 
were to be paid fees under the former mode of compensation, or whether 
they would be paid by salary, the county having passed to a new class, 
to wit, in the class of counties exceeding in population one hundred and 
fifty thousand was raised and considered in the case of Lewis vs. Lacka- 
wanna County, 200, Pa., 590. 

By the act approved 15th April, 1834, Section 41, P. L. 544, it is 
provided that each county treasurer shall receive for his services on 
behalf of the county a certain amount per cent on all moneys received 
and paid by him, etc. 

By the Act of May 23d, 1887, Section 1, P. L. 178, it is provided 
that the several county treasurers may charge and deduct from school, 
road, and all other municipal taxes collected and paid over to the proper 
authorities by them the same rate percentum as compensation as here- 
after may be legally allowed them for the collection and disbursement 
of county taxes provided that such rates shall in no case exceed 5 per 
centum. 

Answer of the Court. — We think this request mingles facts with 
matters of law and therefore we do not so find. 

Fourth. Joseph A. Scranton, as treasurer of Lackawanna county, 
received large sums of money from various sources, and disbursed 
them as required by law. He retained and was paid for such services 
two and one-fourth per cent, for receiving and two and one-fourth per 
cent, for disbursing funds. 

Answer of the Court. — We cannot so find as this request mixes law 
and fact. 
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Fifth. Each county treasurer is required by the Act of 1834 to 
give bond, for the faithful. performance of his duties, fpr a just account 
of all moneys that come to his hands, for the delivery to his successor 
in office of all books, papers and r documents held in the right of his 
office, and for the payment to his successor of any balance of money be- 
longing to the county in his hands. 

Answer of the Court. — This is a matter of law and as such is cor- 
rect. 

Sixth. The county treasurer received commissions in accordance 
with the resolution fixing his fees by the commissioners and auditors 
until the first of April, 1903. At that time a dispute arose between the 
county treasurer and the commissioners, growing out of the following 
facts : The commissioners at a session of their body held on the 27th 
of March, 1903, resolved to reduce the commission paid the treasurer 
after the last date aforesaid, and to allow him one-half of one per cent, 
on money received from the sale of bonds, and on all other moneys re- 
ceived one and one-half per cent, and on all moneys paid out, one and 
one- fourth per cent. The last board of county auditors was elected in 
November, 1899, and their term of office expired on the first Monday 
of January, 1903, after which time there was no such officers as county, 
auditors. The commissioners contended that the treasurer should be 
paid in accordance with the resolution. The treasurer insisted that he 
was entitled to the compensation as already fixed, and that commission- 
ers alone could not change his compensation. Since the first of April, 
.1903, the treasurer has not been paid any compensation other than that 
retained by him from county moneys, but has retained therefrom the 
commission theretofore allowed, to wit, two and one-fourth per cent 
for receiving and two and one-fourth per cent, for disbursing funds. 

The bill alleges that the county commissioners and county con- 
troller have illegally, wrongfully and negligently allowed the treasurer 
to retain in his hands and to appropriate to his private personal use, 
moneys belonging to the county of Lackawanna. There is no proof of 
Jhese and kindred allegations contained in the bill. 

Answer of the Court. — Except the last paragraph the facts are 
found to be as here stated. We cannot find as requested in the last 
paragraph.* 

Seventh. In Pennsylvania where the population has been legally 
ascertained by the census of the United States to exceed one hundred 
and fifty thousand inhabitants, the treasurer and other county officers 
it is required shall be paid by salary and not by fees. 
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• Answer of the Court— We consider this a matter of law, and 
therefore do not so find in this connection. 

Eighth. Aside from the commission provided for in the Act^of 
1834, the treasurer of Lackawanna County was not only entitled to the 
per cent, allowed by the Act of 1834, but also to certain fees for treas- 
urer's deeds under special Act of Assembly of nth April, 1866, Section 
I, P. L. 71, relating to Luzerne and Clearfield counties. The treasurer 
is also entitled to receive certain fees from the Commonwealth as pro- 
vided by law, and is required to give an official bond to the state for the 
faithful performance of his duties and the payment of the fund to the 
state as required by law. 

Answer of the Court. — As a matter of law this is true. 

Ninth. The term for whicn\ the county treasurer was elected has 
expired, and he is not now occupying' that office, but it is filled by his 
successor^ 

Answer of the Court. — We so find. 

DEFENDANTS' REQUESTS FOR CONCLUSIONS OF LAW. 

First. The plaintiffs in this case have no special interest in the 
subject matter of this suit, and cannot maintain a bill. 

Answer of the Court. — This is true ; they cannot maintain the bill 
for want, however, of jurisdiction. 

Second. A private individual cannot call upon a public officer 
to account, nor can such individual maintain a suit for an account 
against an official who has served his term. This can only be- done 
by the' state or some public official. 

Answer of the Court: — As a general rule this is affirmed. 

Third. The bill should be dismissed. 

Answer of the Court.— -This is affirmed. 

Fourth. There was no legal ascertainment of the population of 
Lackawanna- County before the first Tuesday following the first Mon- 
day of November, 1900. At the time of the election of the- defendant, 
J. A. Scranton, to the office of County treasurer, the population of 
Lackawanna County under the census of 1900, hacFnot been determined, 
and it was in the class of counties whose population is less thanone 
hundred and fifty thousand inhabitants. 

Answer of the Court. — We decline to affirm this at this time. 

Fifth. At the time of his election to the office, the county treas- 
urer was entitled to receive a percentage for receiving and paying out 
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money, to be fixed by the commissioners and auditors. He was also 
entitled to receive fees for treasurer's deeds. 

Answer of the Court. — As we dismiss the bill for want of juris- 
diction, we decline to prejudice tjie parties by deciding this question. 
It is therefore refused. 

Sixth. -Under the legislation of Pennsylvania the county is liable 
for all funds paid to the county treasurer belonging "to the state and 
municipalities. 

Answer of the Court. This is refused for the reason above stated. 

Seventh. The. treasurer of a coimty is not a trustee as executors 
and assigns, but has a higher responsibility. He is absolutely bound 
to pay to his successor the m6ney remaining in his hands at the close 
of his term. 

Answer of the Court. — This is refused for the reason above stated. 

DISCUSSION. 

The primary object of the bill was to have determined the question 
whether a county treasurer, taking the office the first Monday of Jan- 
uary, 1 90 1, after the county had passed into the salary class, was en- 
titled to commissions or to the salary fixed by the act of 1895! We are 
also asked to state an account between the treasurer and the county, and 
• in effect to enter a judgment against him as well as the commissioners 
for any excess he had received over and above the amount of such sal- 
ary, which is the ultimate, practical purpose of the bill. 

The act of 15th April, 1834, P. L. 537, Sections, 47, et seq., pre- 
scribes how and by whom such accounts shall be settled, namely, by the 
county auditors. The act of 27th June, 1895, P. L. 403, transfers this 
duty of the auditors to the county controller in counties having a 
county controller. From the settlement stated and filed by the auditors 
or controller an appeal may be taken to the Common Pleas by either 
party. By the act of 12th June, 1878, P. L. 208, any ten or more tax- 
payers may appeal in behalf of the county from the report of the audi- 
tors. It is provided by the 15th Section of the Act of 1895, supra, 
relating to the duties of controllers that his report "shall have the same 
effect as the report of the auditors under said act of 15th April, 1834, 
with like rights of appeal therefrom." We see no reason, therefore, 
why the taxpayers' appeal provided for by the act of 1878, from a 
report of the auditors would not also lie to the report of the controller 
if necessary to protect the county. If so, it follows that there is a speci- 
fic statutory remedy for the injury complained of in the bill, and the 
case falls under the provisions of the act of 21st March, 1806, 4 Sm. L. 
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332, Sec. 13, which enacts that, "Where a remedy is provided, a duty 
enjoined, or anything directed to be done by an act of assembly, the 
directions of the act shall be strictly pursued." This feature of the case 
was not adverted to by the learned counsel on either side, but a careful 
examination. of a long line of cases in which the act of 1806 has been 
construed and applied, convinces us that it is decisive against our juris- 
diction. We refer to the following which fairly show the course of 
decision upon and the scope of the application given to the act. Arna's 
Appeal, 65 Pa., 72 ; Phelps' Appeal, 98 Pa., 546 ; Boro. vs. Gallings, 101 
Pa. 293 ; White vs. Boro., ibid, 394 ; Northampton Co. vs. Herman, 1 19 
ibid, 373 ; Schuylkill vs. Boyer, 125 ibid, 226 ; Westfield Boro. vs. Tioga, 
150 ibid, 152; Westmoreland Co. vs. Fisher, 172 ibid, 317. 

Referring to the provisions of the act of 1834 for the settlement 
of the accounts of the county officers by the auditors, the 
Supreme Court, by Mr. Justice Dean, in the case last above cited, 
said: "Since the passage of the act it has been uniformly held that 
the special tribunal created by it for the settlement of the accounts of the 
county officers named, is exclusive of all others, and its decision if not 
appealed from is final and conclusive, and cannot be opened for the 
correction of errors, or again inquired into by the auditors or by. the 
court. ,, The accounts in question in that case were those of the former 
treasurer. 1 

From the time the office of auditor ceased to exist in this county 
the duties theretofore performed by them "so far. as regards county 
accounts, etc., ,, devolved^upon the controller so that the tribunal created 
by. the act of 1834 was preserved and continued though served by a dif- 
ferent functionary, Lloyd vs. Smith, et al., 176 Pa., 213. 

We are unable to discover anything that will take the case out of 
the operation of the rule laid down in the cases cited, but in order that 
the parties may have the case reviewed in all its aspects, and error, if 
any, on our part, corrected, we have endeavored to state the facts so as 
to cover the whole ground of controversy. 

Let a decree nisi be entered in accordance with the foregoing con- 
clusions ; notice to be given to the solicitors, for the parties, and ex- 
ceptions, if any, filed within ten days sec. reg. 



The destruction of a will expressly revoking a former one, is held/ 
in Stetson vs. Stetson (111.) 61 L. R. A. 258, to revive the earlier, under 
a statute providing that a will can be revoked only by a subsequent will 
declaring the revocation of former ones. 
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In the Court of Common Pleas of Lackawanna County, No. 2, March 

Term, 1904. 

SITTING IN EQUITY. 

RULE TO SHOW CAUSE WHY PRELIMINARY INJUNCTION 

SHOULD NOT BE CONTINUED. 

Michael Norton vs. S. N. Kramer. 

An acceptance of rent from a tenant, from time to time during a period of 
two years after the same became in arrears, estops a landlord from en- 
forcing a forfeiture of the lease tor failure to pay in noo nlai.o with 
its terms. 

In such a case a tenant would be entitled to notice that such forfeiture 
would be declared for any further default before the landlord would 
have the right to forfeit the lease for non-payment of rent when due. 

A court of equity has no jurisdiction to restrain the enforcement of the for- 
feiture unless such notice is given. The tenant has an adequate rem- 
edy 'at law, namely, he may make defence in the proceedings which; 
may be brought against him by the landlord to obtain possession. 

Messrs. Willard, Warren & Knapp for plaintiff. 

Mr. George D. Taylor, for defendant. 

Opinion by Kelly, A. L. J., April 8, 1904. 

This case was heard on a rule to show cause why a preliminary in- 
junction should not be continued, and by agreement of counsel was sub- 
mitted for final determination upon the evidence taken. 

From the evidence we find the following facts : 

1. On the 30th day of November, 1901, the plaintiff entered into 
two written leases with the defendant, one being for the term of fpur 
months from December 1, 190 1, for store room No. 308 Lackawanna 
avenue, in the city of Scran ton, at the rental of $150 per month, pay- 
able in advance, and the other being for the term of three years from 
April 1, 1902, for the same premises, at $175 per month, payable month- 
ly in advance, being the lease fully set out in the appendix of plaintiff's 
bill as Exhibit A. x 

2. Under and by virtue of the said leases plaintiff has ever since 
been in the possession of the premises mentioned therein. 

3. In the last above mentioned lease there is contained inter alia 
the following clause : "If the said lessee fails to keep and perform all 
his promises, undertakings, and agreements, as by this lease by him 
made and entered into, the lessor at his option may declare this lease 
forfeited and the term at" an end, but no advance rental shall be re- 
funded." 

4. At or about the time of entering into the leases above men- 
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tioned, it was verbally stated by the defendant that payments of the 
rentals called for might be made at any time during each month, al- 
though the leases called for payment on the first day of each month. 

5. That from time to time the plaintiff got behind in his payments 
as will appear by the following statement of dates and amounts of 
payment: 

December ^24, 1901 $150 

January 31, 1902. 100 

February 10, 1902 50 

March 8, 1902 7^ 

March 20, 1902 75 

April 12, 1902 150 

June 12, 1902. 100 

June 30, 1902. 75 

August 2, 1902 100 

September 3, 1902 75 

October i, 1902 525 

November 3, 1902 175 

December 18, 1902 175 

December 30, 1902 . . . ; 175 

January 30, 1903 •". 175 

March 30, 1903 175 

April 39, 1903 175 

May 30, 1903 175 

June 30, 1903 175 

July 31, 1903 100 

August 10, 1903 75 

August 31, 1903 ; 175 

September /30, 1903 175 

October 36, 1903 175 

November 28, 1903. 175 

December 31, 1903 350 

January 9, 1904 350 

Before the payment made on the 31st of December, 1903, there was 
due and unpaid the rent for October, November and December. 

6. On the 31st day of December, 1903, the defendant declared the 
lease forfeited for non-compliance with its terms as to the payment of 
rent in accordance with the clause in said lease already quoted in our 
third, finding, and served a notice of such forfeiture upon the plaintiff 
as set out iv the appendix of plaintiff's bill as exhibit B. 
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7. - Subsequently on the same day plaintiff mailed to defendant a 
check for $350.00, and a few days afterwards received by mail from 
defendant a receipt as follows : 

"Scranton, Pa., December 31, 1903. . 
"Received of M. Norton $350.00 for store rent for September and 
October, 1903, $350. S. N. KRAMER." 

This paid for October and November, 1903. 

On the 9th day of January, 1904, plaintiff paid to defendant a 
further sum of $350.00 and got a receipt therefor as follows : 

"Scranton, Pa., January 9, 1904. 

"Received of M. Norton $350.00 for store rent for November and 
December, 1903. S. N. KRAMER." 

This paid for December, 1903, and January, 1904, but both parties 
at the time supposed that it paid for November and December, 1903, 
and at the hearing the defendant tendered to the plaintiff $175 which 
he had accepted from him through inadvertence, and which the plain- 
tiff declined to accept. The mistake was a mutual one. 

8. At different times since entering into the lease in question, 
the defendant complained of the plaintiff's delinquency in paying the 
rent, and in November, 1903, he threatened to issue a landlord's war- 
rant, but at no time did the defendant give any notice to the plaintiff 
that he would in future insist upon payment in accordance with the 
terms of the lease or otherwise declare the lease forfeited. 

9. The course of conduct between the parties was such as to lead 
the plaintiff to believe that strict compliance with the terms of the lease 
would not be insisted upon. 

10. That on January 15th, 1904, the plaintiff sent a certified 
check to defendant for $175.00 in payment of rent, as both parties as- 
sumed at the time, for January, which the defendant refused to accept 
as rent and returned with letter set out in the appendix of the plaintiff's 
bill as exhibit C, whereupon plaintiff tendered, a few days later, the 
$175.00 in gold, which was also refused. On February 1st, 1904, plain- 
tiff tendered $350.00 in gold which was refused, and which, at the time 
the bill was filed, was subject to defendant's acceptance. This $350.00 
would pay for February and March, 1904. 

From, the facts as above stated we make the following findings of 
law: 

1. The conduct of the defendant in accepting rent from the plain- 
tiff from time to time, during a period of two years after the same be- 
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came in arrears, estops him from enforcing a forfeiture of the lease for 
failure to pay in accordance with its terms. 

2. After such a cours* of conduct the plaintiff was entitled to no- 
tice that such forfeiture would be declared for any future default, be- 
fore the defendant would have right to forfeit the lease for non-payment 
of rent when due. 

3. But a court of equity has no jurisdiction to restrain the en- 
forcement of a forfeiture under the facts of this case. 

4. That the plaintiff has an adequate remedy at law, namely, he 
may make defense in the proceedings which may be brought against 
him by the defendant to obtain possession. 

5. The preliminary injunction heretofore granted should be dis- 
solved. 

6. The bill should be dismissed for want of jurisdiction. 

7. The cost of the proceeding should be paid by the plaintiff. 

DISCUSSION. 

The defendant' seeks to enforce a forfeiture of the plaintiff's lease 
because of default in the payment of rent as required by its terms, 
and this bill was filed in air affort to be relieved from the effect of the 
forfeiture, and to restrain its enforcement. The lease was entered into 
<pn November 30th, 1901, and was for the term of three years from 
April 1st, 1902, at the rental of $175 per month payable monthly m ad- 
vance. A preliminary injunction was allowed as prayed for, and upon 
the return of the rule to show .cause why it should not be continued the 
evidence was taken, upon which it .was agreed that we might dispose of 
the rule to continue, and also dispose of the whole case as upon final 
hearing. 

The plaintiff became the defendant's tenant on December 1st, 1901, 
by virtue of a lease for four months, and he entered upon the three year 
term on April 1st, 1902, by virtue of the lease now under consideration. 
His first month's rent under the first lease was paid on December 24th, 
1901, and from that time on, with the exception of one or two occasions, 
the rent was always in arrears, but accepted when offered. The first 
month's rent accruing under the lease in question, payable according to 
the terms of the lease on the first day of April, 1902, but under the 
verbal agreement at any time during the month, was not paid until the 
June following and then in two instalments. And so on through the 
two years the plaintiff was in possession the rent was accepted from him 
almost universally after it became in arrears. Nor was any notice given 
to the plaintiff previous to the declaration of forfeiture that as to future 
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payments the terms of the lease would be insisted upon under penalty of 
forfeiture?. 

Under such circumstances has a Court of Equity jurisdiction to 
grant relief from a forfeiture declared for non-compliance with the 
terms of the lease as to payment of rent ? That ordinarily such a course 
of conduct estops the landlord from taking advantage of a tenant who 
has thus been led to believe that strict compliance with the terms of the 
lease would not be insisted upon without reasonable notice first being 
given, is well settled : Duffield vs. Hue, 129 Pa., 94 ; Cogley vs. Browne, 
15 Phila. 162. Many authorities might be added. But it is urged on 
behalf of the defendant not only that forfeiture was regularly and legal- 
" ly declared under the terms of the lease and under the facts of the case, 
but particularly that there is no jurisdiction in equity to grant relief in 
any event ; that the plaintiff's remedy is at law when proceedings are in- 
stituted by the defendant to obtain possession either under the pro- 
visions of the Act of 21st March, 1772, (1 Sm. 373), or under the Act 
of December 14th, 1863, (P. L. 1125). 

We think the merits are with the plaintiff, but we are convinced 
upon full consideration of the matter and the examination of the au- 
thorities that we have no jurisdiction in equity to grant the relief prayed 
for. The plaintiff's remedy is to make defense in the proceedings which 
may be instituted against him by his landlord to recover possession. We 
think this position is fully sustained by Brown's Appeal, 66 Pa., 155, 
and Quinn vs. McCarthy, 81 Pa., 475. It is true that an appeal from 
the judgment of a justice in proceedings for possession does not operate 
as a supersedeas, but if on the appeal the tenant prevails he may recover 
damages to compensate him for the wrongful dispossession. Were it 
not for the two last cited decisions of the Supreme Court we might 
have some doubt of the adequacy of the plaintiff's remedy, but these 
authorities are conclusive and binding upon us. There being therefore 
an adequate remedy at law equity has no jurisdiction. 

-And now April 8th, 1904, the rule to show cause why the prelim- 
inary injunction should not be continued is discharged and the injunc- 
tion is dissolved. And it is further ordered that judgment be entered 
for the defendant nisi, dismissing the bill at the cost of the plaintiff in 
accordance with our findings, notice to be given as required by the 
equity rules. 

A railroad company is held, in Donovan vs. Pennsylvania Co. (C. 
C. App. 7th C.) 61 L. R. A. 140, to be entitled to give the exclusive 
right to solicit patrons within its station to one hackman. 
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In the Court pf Quarter Sessions,' Philadelphia County, No. $$1, De- 
cember Sessions, 1903. 

MOTION TO QUASH INDICTMENT. 

Commonwealth vs. Weiss. 

An oral admission by the district -attorney upon the argument of a motion to 
quash an indictment that a copy of the affidavit upon which the 
warrant was issued presented by defendant's counsel is a correct copy;, 
is not the proper way to get, nor does it get, the affidavit.. Jtn the 
record. ' ' 

An indictment for larceny will not be quashed on the ground that the affi- 
davit upon which the warrant was issued does not state that the crime 
was committed in Philadelphia county, or where it was committed. 

An indictment is not based upon the affidavit for the warrant, but upon 
the magistrate's return. 

Cwen J. Roberts, assistant district-attorney, for Commonwealth. 
John R. K. 'Scott,, for defendant. 
Opinion by Bregy, J., March 16, 1904. 

The record of the Court of Quarter Sessions shqws simply an in- 
dictment charging the defendant, Samuel Weiss, with the crime of 
larceny, &c., found by the grand jury at the December Sessions of that 
court. 

The district-attorney has on file in his office a return of a 
magistrate which shows an arrest upon a warrant, a hearing, and a 
binding over of the defendant to answer the above charge, 

It is claimed, however, that the affidavit upon which the warrant 
was issued does not show any jurisdiction in the magistrate, in that it 
does not allege that the crime charged was 'committed in this county. 

The affidavit has not been put on the record by depositions,, or by 
any written agreement of counsel that would stand in place of depo- 
sitions ; but at the argument of the motion the district-attorney's repre- 
sentatives orally admitted that the copy presented by defendant's coun- 
sel of the affidavit for the warrant was a correct copy. 

We think this is not the proper way to get papers or facts on the 
record. Indeed it does not do so, and, on appeal the appellate court 
could not find on the record anything which would justify the quashing 
of the indictment, if the reason alleged was a good one when properly 
before the court. 

We do not, however, choose to dispose of this motion for the above 
cause, but will consider it as if properly before us, as the number of 
motions of the same kind, based on the same reason, has been* so great 
during the last few months that it is of importance that the practice 
should be settled. 
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The copy of the affidavit is in these words : 
"City of Philadelphia, ss.: 

"Personally appeared before me, the subscriber, Frank S. Harrison, 
Magistrate of Court, No. 5 of the said city, Morris* Hagen, of 624-626 
South Second street, Philadelphia, who, being duly sworn according to 
law, doth depose and say that one Sam Weiss did^ on or about October 
24, 1903, and on several other dates thereafter, commit an act of larceny 
by stealing deponent's merchandise, to wit, about two hundred and forty 
cooking stoves, of the value of about $2800, contrary to the Acts of 
Assembly ma^e and provided for, and further deponent saith.not. 

"(Signed) Morris Hagen. 

'■ "Sworn and subscribed to before me, this 21st day of November, 
A. D. 1903. 

"(Signed) Frank S.Harrison, 

"Magistrate of Court No. 5." 

It does not state that the larceny was committed in Philadelphia 

county, or where it was committed. But is this ground to quash the. 

•indictment? Com. vs. Gelbert, 170 Pa. 426, and Com. vs. Phelps, 170 

' Pa. 430, have been cited as authority for this motion, but they are 

. both cases of summary conviction, removed by certiorari to the Su- 

' .preme Court, where the record showed that the conviction was upon 

a charge not alleged in the affidavit for the warrant. 

In. cases of summary conviction there is no doubt that the record 
must show the facts which justify the conviction, and are necessary to 
"prevent oppression, and injustice to the citizens ;" but these cases are 
not, in our opinion, authority in support of this motion to quash. 

Whether this affidavit could be properly put upon the record at all 
is not necessary to decide. The cases cited on that subject, Jillard vs. 
Com., 26 Pa. 169; Brown vs. Com., 73 Pa. 321, and Com. vs. Bradney, 
•126 Pa. 199, are all cases where the court considered and passed upon 
facts in relation to the conduct or drawing of the grand jury that found 
the indictment. 

We think this motion and others like it are ruled by Com. vs. 
Brennan (1899), 193 Pa. 567. In that case a most faulty and, in some 
respects, insensible affidavit was the groundwork for the issuance of 
the warrant ; in fact, the affidavit was not even signed by the affiant. 

A motion to quash the indictment found by the grand jury was 
based on the reason that "it was found after an information sworn to 
and subscribed before the committing magistrate." 

The court below refused to quash the indictment, and, on appeal, 



. LACKAWANNA JURIST. 93 

in the per curiam opinion of the Supreme Court this language is used : 
"While the defendant might have been heard on that subject upon a 
proceeding to be discharged from custody on the ground of an illegal - 
commitment, it is certainly too late, after indictment found, upon the 
trial of the cause. The finding of the indictment cannot be invalidated 
for any such reason." 

An indictment is not based upon the affidavit for the warrant; it 
is based upon the magistrate's return. 

Such cases have been cited in the Courts of Quarter Sessions 
/hich appear to have, been decided upon a different view of the law, 
but they Were decided prior to Com. vs. Brennan, and, if that were not 
so, cannot be authority against that case. 

The motion to quash is dismissed. 



In the Orphan/ Court of Philadelphia County, No. 18& July Term, 

1903- 
EXCEPTIOXS TO REFUSAL OF ISSUE. 

McCuens Estate. 

The disappointment of a legatee is not sufficient to set aside a will. A tes- 
tator in disposing of his own property has the right to direct and con- 
trol its transmission, and his intention is to be respected, unless it 
very clearly appears he was not capable mentally of disposing of his 
estate, or that some fraud or improper influence was exercised upon 
him. 

John H. Fow and E. A. Anderson, for contestant. 

Joseph A. . Slattery, for proponents. 

Opinion by Hanna, P. J. 

We have carefully considered the subject of these exceptions, and 
from the testimony, it very clearly appears no sufficient ground is shown 
to find either that the testatrix did not possess sufficient testamentary 
capacity at the date of the* execution of her will or that any undue in- 
fluence was exercised upon her in its procurement. The disappoint- 
ment of a legatee, it needs scarcely be said, is not sufficient to set aside 
a will. It is rarely found that the intentions and wishes of a testator 
meet with the approval of all who think they are entitled to recognition 
by him. It is to be remembered, however, that a testator is disposing 
of his own property, and he has a right to direct and control its trans- 
mission; and his intention is to be respected, unless, it very 
clearly appears he was not capable mentally of disposing of his estate, 
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or that some fraud or improper influence was exercised upon him. 
•We think the refusal of the issue entirely proper upon the whole 
testimony. The exceptions are accordingly dismissed and the decision 
by the register affirmed. 



' In the Orphans* Court of Philadelphia County, No. $j, October Term, 

1903- - 
DESERTION OF WIFE BY HUSBAND DURING HIS 

LIFETIME. 

Balmforth's Estate, 

A widow is entitled to her exemption of 1300 under the Act of April 14, 1861, 
P. L. 612, and its supplements, when it is shown that her husband de- 
serted her and his family, and she was compelled by her own labor 
io earn a livelihood fpr herself and children; that after some years she 
received information of his residence but never rejoined him, nor did 
ne provide her with the means to enable her to do so. 

Edward Brooks, Jr., for petitioner. 

Buckley & Sharkey, contra* 

Opinion by Hanna, P. J., March 12, 1904. 

The single question presented by the exceptions is whether the 
widow of testator is entitled to the exemption of $300 under the Act of 
1851 and its supplements. 

From the testimony produced at the audit of the account of the 
executrix, and which for the purposes of this case will be considered as 
taken in this proceeding, it is very clearly shown testator deserted and 
abandoned his wife and family, and she was compelled by her own* 
labor to earn a livelihood for herself and children ; that, after some 
years, she received information her husband was residing in this 
city, but she never rejoined him, nor -did he provide for her the means 
to enable her to do so. Under these circumstances, it is well settled 
that a wife thus abandoned and compelled to maintain and support 
herself and children, the family relation being still continued by her so 
far a*s possible, upon the death of her husband, is entitled to the ex- 
emption out of his estate, even though she never formed a part of his 
household at his new domicile: Terry's Appeal, 55 Pa. 344. 

And, as is said by the late Chief Justice McCollum, in Grieve's 
Estate, 165 Pa. 126, "it was no fault of hers that she was not a member 
of his household at his death. It was* his illegal acts and bad faith 
thai excluded her from it. In contemplation of law, the family re- 
lation still existed and his domicile was hers. Whv, then, should she 
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be denied the exemption which the law allows to his widow? Surely 
a refusal of her claim for it must have something more to rest upon than 
his repudiation of his marital vows and duties." See, also, Simpson's 
Estate, 22 W. N. C. 172, and Spence's Estate, 5 Pa. C. C. Reps. 494. 

The exceptions are accordingly dismissed, and petition for the 
exemption granted. 

Counsel for petitioner will prepare the proper decreee. 



In the Court of Quarter Sessions of Lancaster County, No. 460, 

August Sessions, 1900. 

EXCEPTIONS TO REPORT OF ALIAS RE-REVIEWERS. 

Ephrata Township Road. 

Opinion by Landis, J., Aug. 15^ 1903. • 

Viewers, reviewers and re-reviewers must be goverened by the termini namea 
in the original petition and substantially preserve them, and may re- 
verse the points of beginning and ending, but only where there js no 
substantial difference in the laying out of the road. 

A road cannot be located so as to begin on, and occupy for over 1400 
feet, a public road previously laid out before reaching the part to be 
newly laid out. 

John E. M alone, Amos E. Burkholder, H. Frank Eshleman, 
Charles G. Baker and N. Franklin Hall, for exceptions. 
T. B. Holahan and John H. Fry, contra. 

The exception filed to the report of the re-reviewers by counsel 
for Elizabeth Groff is not pressed, and a careful examination of all the 
other exceptions, as well as the depositions taken in regard to them, 
has convinced us that it is only necessary at this time to dwell upon 
the fourth exception filed by the attorneys for George L. Bard et al. 
Our reason for $loing so is because this exception is fatal to the whole 
proceeding. We will, therefore,, direct our attention solely to its ex- 
amination, and as this will subserve our purpose, will, without specific 
consideration, regard all the other exceptions as dismissed. 

It has been held that reasonable certainty only is required in de- 
fining the termini of a road, and that the road as laid out shall begin 
and end substantially at the points designated in the petition : Spring- 
field Road, 73 Pa. 127. The presumption is that in performing their 
duty the viewers will not depart from the termini mentioned in the 
.petition, and this presumption affects not only the viewers, but also the 
reviewers fcnd the re-reviewers : Trickett on Pennsylvania Road taw, 
31 ; Hellertown Road, 5 W. & S. 202. The viewers, reviewers and 
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re-reviewers must all be governed by the points indicated in the original 
petition, and if the report of any of them diverges from the initial or 
terminal points it must be quashed or set aside : Anderson's Appeal, 
2$ Legal Intell. 77. In Road. in Lower Merion, 58 Pa. 66, it is said: 
"There is no doubt, as the court held, that the reviewers are not re- 
stricted to the- adoption or rejection of the former report. It may be 
necessary to change only certain parts, and the reviewers may adopt a 
part and substitute a new route for the part rejected, but they must pre- 
serve the beginning and ending substantially. But the later case of the 
Hellertown Road, 5 W. & S. 202, is directly upon the question, and 
decides that the reviewers cannot begin at a different point/' 

It is said that a mere inversion of the termini is not a discrepancy, 
and the fact that the report names as the beginning what was named 
as the end, names as the end what was named as the beginning in the 
petition, is immaterial : North Lebanon Twp. Road, 3 Pa. C. C. Reps. 
401. But this principle applies only where the description in either 
event would be substantially the* same. It has also been held that there 
must be a petition upon which to found, a re-review, and that the 
absence of such a petition is fatal. See Upper Yoder Twp. Road, 125 
Pa. 640; Hellertown Road, 5 W. & S. 202. The petition for the re- 
review should follow the original petition. 

The exception which we are aJout to discuss complains that "the 
original petition, asking for the appointment of viewers, was for a 
road beginning at a public road at the corner of Mr. and Mrs. A. G. 
Frankhouser's land, and ending at a point in a road leading from 
Hahnstown to the Clay and Hinkletown turnpike; while the petition 
for the re-review and alias re-review was for a road beginning at a 
point in road leading from Hahnstown to the Clay and Hinkletown 
turnpike and ending in a road at a corner of Mr. and Mrs.. A. G. Frank- 
houser's land." A reference to the original petition in this case shows 
that "the petitioners suffered great inconvenience and expense for want 
of a public road or highway, beginning at a point in Ephrata township 
on a road leading from Bethany school-house to the Clay and Hinkle- 
town turnpike, at a point in said road at corners of lands of Mr. and 
Mrs. A. G. Frankhouser, and where said road is intersected by road 
extended from Fulton street in the borough of Ephrata, and ending 
at a point in said Ephrata township on said road, leading from Hahns- 
town to said turnpike and corner lands 4 of Nathaniel Schweager and 
Rev. Joseph Martin, and where said road is intersected by the Berg- 
strasse lane." The viewers inversed the termini, and their report 
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laving out a road to commence at a point in the public- road leading 
from Hahnstown to the Clay and Hinkletown turnpike, and corner of 
lands of Nathaniel Schweager and Rev. Joseph Martin, where said 
road is intersected by the Bergstrasse lane, and ended it at a point 
in Ephrata township at the corner of land of Mr. and Mrs. A. G. 
Frankhouser, and where said road is intersected by the road extended 
from Fulton street in Ephrata borough. The petition for re-review 
did not commence at the point set forth in the original petition, but, 
following the report of the viewers, inversed the points of beginning 
and ending, and the report of the re-reviewers followed the termini as 
set forth in this last-mentioned petition. At first blush, therefore, it 
would seem that the mere inversion of the points of beginning and 
ending worked no practical injury to any of the parties, and that- the 
rule as laid down in the North Lebanon Twp. Road, 3 Pa. C. C. Reps. 
401, had been subsequently complied with ; but a further investigation 
of the case shows clearly that there was a reason for the inversion of 
the termini, and that the true reason was to evade an objection which, 
in our judgment, renders the whole proceeding ineffective. Examining 
the- reports, as well as the depositions, it is found that the proposed 
road from the point of beginning, as set forth in the original petition, 
ran over another public road laid out many years ago, which was re- 
served in the original land grants given by the Penns for a distance 
of over 1400 feet. Only after passing the Clay and Hinkletown turn- 
pike does it reach the ground over which the new road is intended to 
be laid out. While it lias been held that a road may be laid out on 
another, so far as may be necessary to reach the point. of ending called 
for in the order, the general rule is that the viewers cannot locate a 
road upon another road legally. laid out and opened: Reserve Twp. 
Road, 80 Pa. 165. It would, therefore, seem to follow that the road 
could not begin and run over another public road to reach the road 
intended to be laid out. Seeing the difficulty which was thus presented 
before them, the petitioners inverted the termini so as to come within 
the first above-mentioned rule. We do not think they had any right 
from that in the original petition, and the reason which permits the 
termini to be inverted, where there is no substantial difference in the 
to do this. The termini in the petition for the re-review are different 
laying out of a road, is misused in the present case. . If the petitioners 
are permitted to do what they are attempting to do, they will be evading 
the rule which preven^ them from locating the new road upon another 
public road. As the road at the point of beginning was already opened, 
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it should not have been included in these proceedings. The point of 
beginning should have been at the Clay and Hickletown turnpike and the 
ending could have been as set forth in the petition. It is hard to see 
why this was not done, but it was not, and we think that the whole 
proceedings are thereby rendered fatally defective, and that no legal 
road can "be laid out upon either of the reports. If this exception had 
been properly filed to the report of the viewers we would have 
then set aside that report, but, unfortunately, this is the first time that 
the question has come fairly before us for decision. If, then, we are 
correct in our conclusion, the whole proceedings must be begun anew. 
The fourth exception is sustained, and the report of the re- 
reviewers set aside. 



In the Court of Common Pleas of Schuylkill County, No. 274, March 

Term, i8p6. 
EXCEPTIONS TO ACKNOWLEDGMENT OF SHERIFF'S 

DEED. 
Bucher vs. Boyer. 

Under the Act of June 16, 1836, P. I* 755, as amended by the Act of July 
2, 1890, P. L- 420, publication of a sheriff's sale must be made during 
three successive calendar weeks- before the sale. Hence, when a 
sheriff's sale was advertised in one paper Aug. 27, Sept. 3 and Sept 9, 
1903, and in another paper Aug. 25, Sept. 4 and Sept. 11, and the 
sale was made Sept. 12, and it appeared on inspection of the calendar 
that Sept. 12 fell on Saturday and the 9th and 11th on Wednesday and 
Friday, respectively, of the same week, held, the publication was in- 
sufficient, and the sale was set aside. 

W. M. Faucett and Bassler Boyer, for exceptions. 

H. O. Bechtel and I. A. Reed, contra. 

Opinion by Shay, J., Nov. 9, 1903. 

The exceptions filed by the defendant to the acknowledgment of 
the sheriff's deed are numerous, and most of them unimportant It is> 
necessary only to consider one, as that is fatal to the confirmation of 

this sale. 

The third reason assigned by defendant is as fok)ws: "The 
sheriff's sale of the said real estate was not advertised in the manner 
provided and required by law." 

It is agreed in writing as a fact by counsel in this case that the sale 
was advertised on Aug. 27, Sept. 3 and Sept. 9, 1903, in the Pottsville 
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Daily Republican, and in the Amerikaner Republikaner on Aug. 25 f 
Sept. 4 and Sept 11, 'and the sale was held Sept. 12, 1903. 

From an inspection of the calendar for 1903, it will appear that 
Sept. 12 fell on Saturday, and the 9th and nth on Wednesday and 
Friday, respectively, of the same week.. There had, hence, been Jnit 
two prior publications in both papers in the two weeks preceding the 
one of sale. 

To show conclusively that this advertisement was not sufficient 
under the Act of June 16, 1836, P. L. 755, and the amended Act df 
July 2, 1895, P- L. 420, we have only to quote from the opinion of 
Justice W. D. Porter, Curren vs. Blocher, 21 Pa. Superior Gt. 30: 
"The language of the act does not require that the first notice shall 
be fully three weeks or twenty-one days before the day of sale ; that 
point has been definitely settled in Hollister vs. Vanderlin, 165 Pa. 248, 
and McKee vs. Kerr, 192 Pa. 164. In the cases last cited, it was dis- 
tinctly ruled that the language of the ^ statute, "once a week during 
three successive weeks/ referred, to the calendar weeks or specified 
periods of time, and an advertisemnt in each of three successive periods 
of the kind, although the advertisements were not all on the same day of 
the week, and there had not been twenty-one full days between the first 
•advertisement and the day of sale, complied with the act. The legis- 
lature, in determining the notice to be given, saw fit to adopt the calen- 
dar week as a unit of time, there must be one publication during each 
of said successive periods, but a publication on Monday or Saturday, 
or any day between, is a publication for that entire unit. While the act 
does not require that the first advertisement shall be published three 
full weeks before the sale, it does require that the publication shall be 
during three successive weeks previous to such sale ; the notice of sale 
in this instance is the fact which must precede the time of sale. The 
period during which notice must be given must have expired before the 
sale can be made. The officer has the whole of the last calendar 
week previous to the sale in which to publish his last advertisement, 
but he cannot cut short the period of notice required by the statute 
by publishing that last notice upon the first day of the last week. The 
last publication is for the whole of the last calendar week, and until 
thai, "'eek has expired the demands of the statute have not been met." 

It is ai£ icil by counsel for the defendant that the decisions in 
Hollister vs. Vanderlin, 165,. Pa. 248, and McKee vs. Kerr, 192 Pa. 
164, are in conflict with this view of the Superior Court. A close 
perusal of these cases will convince otherwise. 
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In Hollister vs. Yanderlin, 165 Pa. 248, as in the case above cited, 
it is held that "an advertisement in each of three successive weeks is 
sufficient, although the advertisements may not -have been all upon*he 
same day of the week, and there may not have been twenty-one full 
days between the first day and the day of sale;" 

The facts of this case were : The sale was advertised for Aug. 28, 
1893, and inserted in newspapers issued Aug. 11, 18 and 25, 1893. 
An inspection of the calendar for 1893 will reveal the fact that Aug. 
1 1 fell on Friday, so also the 18th and 25th, and the 28th or the day of 
sale was the. following Monday, so that the advertisement was made 
during three successive weeks before the sale and the last week had 
expired, although twenty-one days had not elapsed between the 
first advertisement and the day of sale. 

McKee vs. Kerr, 192 Pa. 164, but reaffirms Hollister vs. Vanderlin, 
165 Pa. 248. Here the sale was advertised in two weekly newspapers — 
in one on April 27 and May 4 and 11, and in the other on April 26 and 
May 4 and 10, 1898. It was sold on May 14, 1898. It was also adver- 
tised in two daily newspapers, as follows : April 20 and 27 and May 
4 and ii: April 27 fell on Wednesday, and May 14, the day of sale, 
jon a Saturday, so that the first advertisement in this, case corresponds 
with the one before us, but in the daily newspapers the advertisement 
commenced on April 20, so that three full weeks had expired before the 
day of sale, the last advertisement in the daily papers being unnecessary; 

In the case before 11s the sale was premature. It should have taken 
place in the following week, or the advertisement of the sale should 
• have been inserted earlier in the newspapers in order to have fully met 
the requirements of the Act of Assembly. 

Now, Nov. 9, 1903, rule absolute. Sale set aside, without costs 
to sheriff. 



An administrator who at the time of his appointment was hope- 
lessly insolvent, and who continued so during all the time of his ad- 
ministration up to and including the time of his final settlement, is held, 
in re Howell (Neb.) 61 L. R. A. 313, to be entitled to turn over the 
evidence of his uncollectible debt to his successor or. other proper 
authority, and to be discharged from his official liability therefor. A 
note to this case reviews the authorities on liability of administrator and 
his sureties for debt owing by the former to the estate of his intestate 
where the administrator is hopelessly insolvent. 



LACKAWANNA JURIST. 101 

In the Orphans Court of Philadelphia County, No. 4gj^January Term, 

1897. 

EXCEPTIONS TO ADJUDICATION. 

Volans' Estate. 

Where the testatrix was the surviving executrix of her mother's estate, . 
.and upon her accounting as such was made the trustee of the resi- 
due thereof, but thereafter, without ever accounting for such ■* trust 
fund, died testate, her executor's account will be held to include only 
her individual estate, and under the provisions of her will h» ^intake 
her estate as trustee. 

The question whether the fund embraced in the account of the executor 
was the individuaf property, of the testatrix, or the trust fund held 
by her as trustee under the will of her mother, should have been 
raised upon the adjudication of the account of her executor. It was 
determined upon the adjudication and confirmation of that account, 
to be the separate estate of the testatrix, and passed under her will 
to the the trustee. It is, thereto -e, too late now to raise the question 
suggested. It is res adjudicate. 

Edwin O. Lewis and Sharp, Alleman & Moise, for accountant. 
" William White, Jr., Charles Henry Jones, F. C. Newbourg, Jr,, 
Morris & Dewey, Theodore A. Tack, Meredith Hanna and Carroll R. 
Williams, for legatees and exceptants. 

Opinion by Hanna, P. J., Nov. 7, 1903. 

The account is that of a trustee appointed in the place of the ex- 
ecutor of the will of testatrix, and includes the sum awarded to him as 
trustee upon -the settlement and adjudication of the account of the ex- 
ecutor. 

It appears testatrix was the surviving executrix of the will of her 
mother, and upon the settlement and adjudication of her account as . 
executrix, the sum of $4,548.87 was awarded to her as trustee. She 
died March 13, 1895, ^ n October, .1897, the present accountant was 
appointed trustee under the will of her deceased mother in her place 
and stead. 

The -dead trustee died testate, and appointed her executor, also 
trustee, to carry out the provisions of her will. The executor afterwards 
filed his account, and was relieved of the duties of the trust. The-ac- 
countant was appointed his successor, and upon. the adjudication of the . 
account of the executor the sum of $2,783.35, consisting of investments 
and cash, with which he now charges himself in this account, was 
awarded to him as trustee* for the purposes of the will of the testatrix. 

No account of testatrix as trustee under the will of her mother was 
filed, so that the account of her executor must be held to include only 
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her separate and individual property, and, as stated/the balance thereof 
was awarded to accountant as trustee under her will. The question 
whether the fund embraced in the account of the executor was the in- 
dividual property of the testatrix, or the trust. fund held by her as 
trustee under the will of her mother, should have been raised upon the 
adjudication of the account o'f her executor. It was determined, upon 
the adjudication and confirmation of that account, to be the separate 
estate of the testatrix, and passed under her will to the trustee. It is, 
therefore, too late now to raise the question suggested. It is res. ad judi- 
cata, and the fund included in the account must be awarded to the ac- 
countant as trustee, to be retained by him for the purpose of the trust' 
declared by testatrix. 

We can arrive at no other conclusion. The exceptions to the award 
to the accountant as trustee under the will of Mary C. Volans, the 
mother of this testratrix, must, therefore', be sustained, and the adjudi- 
cation will be modified accordingly. 

It is, therefore, ordered and decreed that the balance in the hands 
1 of the accountant be awarded to be retained by him as trustee, and here- 
after accounted for according to law. 



In the Court of Common Pleas of Luzerne County, No. 217 January 

Term, 1904. 
PETITION FOR REMOVAL OF INSPECTOR. OF MINES. 

Martin's Case. 

Under section 13 of the act of June 8, 1901, the judges may appoint to a 
vacancy in the office of mine inspector caused by the resignation dur- 
ing the term of. office of an inspector appointed by the governor un- 
der the act of June 2, 1891; and they may select for this position an 
applicant who had passed an examination in the previous year, al- 
though not having appeared for re- examination at the examination 
held next before the appointment was made. 

H. W. Palmer and George H. Troutman, for petitioner. 

John T. Lenahan and Thomas F. Farrell, for respondent. 

Opinion by Ferris, J., Jan. 25, 1904. 

Pursuit to the provisions of the mine ventilation act of June 2, 
1891, Mr. G. M. Williams was duly appointed by the governor to the 
office of inspector of mines. His term of office had not expired on 
Jan. 1, 1902, when the amendatory act of June 8, 1901, went into effect. 
Before its expiration he resigned and Mr. E. E. Reynolds was appointed 
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to fill the vacancy so occasioned. Mr. Reynolds resigned in December, 
1903, whereupon the respondent was appointed in his stead by the 
judges of the court of common pleas of Luzerne county, pursuant to 
the provision of Section 13 of the act of 1901. In April, 1902, Mr. 
Martin had passed the examination prescribed by the act, and on May 
16, 1902, had filed with the county commissioners the certificate to that 
effect required by law. A subsequent examination was held in June, 
1903, at which the respondent did not appear for fe-examination. 

It is contended ( 1 ) that because he was not so re-examined he was 
ineligible as a candidate for appointment: and (2) that even if he were 
eligible, the judges were not empowered by the act of 1901, to appoint 
to a vacancy caused by the resignation during the term of office of an 
inspector appointed by the governor under the act of 189 1. 

Section 3 of Article 11 of that act (viz., the old act of 1891) pro- 
vides for the appqintment of an examining board, etc., for the. purpose 
of filling "any vacancy that may occur in the office of inspector of mines 
by reason of resignation, removal for cause, or from any other reason 
whatever." 

In view of the fact that the examiners were appointed "In order to 
fill any vacancy," etc. — and since the old act fixed no time for the 
performance of their duties, they might well doubt whether they had 
any right to hold an examination until after a vacancy occurred ; and in 
practice this view seems to have prevailed. 

The practical result was that, in case of vacancy, the district con- 
cerned must remain without an inspector, and the dangers of such' a 
situation continue for at least two weeks, pending advertisement of the 
examiners' meeting, and as much longer as might be required to com- 
plete the examination, select a candidate tor recommendation to the 
governor, and have him properly commissioned. Indeed, the act con- 
templates a possible disagreement of the examiners in their selection, in 
which event the court must dissolve the board and appoint a new one 
with like additional delays. It is quite conceivable that successive .dis- 
agreements by successive boards might postpone appointment to the 
vacancy for a long period, during which the district would be without a 
local inspector. 

This defect is removed by the amendment ot 1901, requiring exam- 
inations to be held at least yearly whether vacancies exist or not, and 
thus creating a body .of competent men from whom an inspector may be 
promptly selected whenever a vacancy occurs. The amendment does 
not merely add something to or change some provision of the former 
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enactment, brt abrogates it entirely and substitutes a new one. Article 
3 of the act of 1891 is amended "so as to read" in a particular way. 
This operates' as a repeal of all its former provisions not incorporated in 
the amendment: Reid vs. Smoultef, 128 Pa. 324; Luzerne Water Co. 
vs. Toby's Creek Water Co., 6 Kulp, 237. 

Among the matters retained in the new article is the expression of 
the purpose of its enactment. As in the old act, so in the new, the article 
covers the subject of "inspectors and inspection districts," and provides 
for the appointment of examiners, etc., "in order to fill any vacancy in 
the office of inspector of mines." The act is surely broacjl enough to 
cover any such vacancy whatever, whether the former incumbent had 
been appointed under the old act or elected under the new. Indeed, the 
continuance in office after the amendment should go into effect, of 
inspectors appointed by'the governor under the Act of 1891 is expressly 
recognized and provided for in Section 7 of the amendatory act. 

So also the term of office (five years) created by the former act is 
distinctly recognized and referred to in that section. It is there provided 
that "the present inspectors who hold office under the appointment of 
the governor of the commonwealth shall continue in office until the ex^ 
piration of the terms for which they have been appointed" and 
that "at the expiration of the term of office" of any such inspector the 
vacancy so occasioned, shall be filled by election. If it occur in any 
other way— as by resignation during the term, there is no provision 
for filling it out other than by appointment by . the judges as 
prescribed by Section 13. If it could not be filled in that way it could 
not be filled at all. The governor could not do it ( 1 ) because the act 
empowering him to appoint has been repealed, and (2) because, if it 
had not been, he could only appoint for. a full term of five years, whereas 
the amendment expressly requires an election for three years at the 
end of existing terms of office. The judges could not do it 
because not authorized. Such a vacancy must, therefore, remain 
unfilled, thus defeating to that extent the express purpose of the enact- 
ment to provide for the filling of "any vacancy that may occur," etc. 

We are of opinion that Section 13 contemplates that "any vacancy 
in the office of inspector of mines, which occurs during the term for 
which the former incumbent was appointed or elected is to be filled by 
the judges by appointment for the unexpired term, "said appointee to 
be one of the persons having filed with the county commissioners of said 
county a certificate from the board of examiners showing that he passed 
a successful examination before the said board, and is duly qualified as 
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hereinbefore mentioned," i. e., qualified as a candidate for election would 
have to be, as specified in Section 9, That is to say, the appointee must 
possess these qualifications: (1) He must have filed the required cer- 
tificates ; (2) be a citizen of Pennsylvania; (3) thirty years of age or 
more; (4) have knowledge of the different systems of mining; (5) 
must have produced to the examining board evidence of five years' ex- 
perience, etc. ; (6) must have had experience in mines where explosive, 
gases are evolved. 

If a person possessed these qualifications in May, 1902, it is to be 
presumed that he continued to possess them in December, 1903. 

In construing the act of 1901 the question, of course, is what was 

the intention of the legislature ; and that, equally of course, is to be as- 
certained from the enactment taken as a whole. 

As we interpret the statute, they intended amongst other things: 

(1) That the amendatory provision entitled "Article 2— inspec-. 
v tors and inspection districts" should be a substitute for and fully supply 

that part of the act of 1891 also entitled Article 2 — inspectors- and in- 
spection districts. 

(2) That they meant to remedy the mischief of a possible long 
delay in filling a vacancy in the office of mine inspector, by requiring 
frequent examinations (at least annual) without regard to whether a 
vacancy existed or not, and thus supply a reserve force of competent 
men from whom vacancies could be filled without delay. 

(3) That they contemplated the filling of a vacancy by election, 
only where such yacancy should arise by expiration of the term of office 
and not where it should occur during said term, and that without regard 
to whether the term began by reason of election under the new act or by 
appointment under the old. 

(4) That the law makers used the phrases "said inspector" and 
"said term of office" with reference to the preceding context of the en- 
actment as a whole, referring to elected inspectors only or to mine inspec- 
tors as a class irrespective of how they were chosen, according to 
whether the one reference or the other would best harmonize with their 
general intent to cover the entire subject of "inspectors and inspection 
districts." For example where in Section 10 it is provided that "The 
salary of each of said inspectors shall be $3,000 per annum," etc., the 
legislative purpose was to fix the salary to which a mine inspector should 
be entitled, whether elected or appointed, and not merely to provide 
compensation for elected inspectors and leave appointed inspectors un- 
provided for. 
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Nor in our opinion did they intend by Sections 12 and 15 to impose 
the duties therein prescribed upon inspectors by election only; nor by 
Section 14, that if an elected inspector should become incapacitated a 
deputy might be appointed, but if not, the incapacitated officer happened 
to be appointed instead of elected ; nor, by Section 19, to give this court 
jurisdiction to investigate charges of incompetency or malfeasance, etc., 
in case the inspector in question were elected, and to deny such jurisdic- 
tion where (as in this case) the official concerned was appointed. 
Neither, by parity of construction, do we think that by Sec. 13 it was in- 
tended that, if a vacancy occurred during the term of office of an elected 
inspector it could be filled by appointment, but if during the term of an 
appointed inspector it could not be filled at all. Such a construction, as 
already observed, would be manifestly at variance with the expressed 
purpose of the legislature to provide a way by this act for the filling of 
"any vacancy that may occur in the office of inspector of mines." 

Assuming that the judges have the power to appoint- to the vacancy 
here in question, there is nothing in the act restFicting the exercise of 
that power to candidates whose successful. examination shall have been 
passed within one year or any other specified period before the time 
of appointment. It might well be that at the time fixed for the latest 
examination no candidates appeared, while a dozen may have passed 
successfully at the last preceding one and filed their certificates. And 
that might have been but a month earlier; for the act leaves the fre- 
quency of the examinations to be fixed by the board, "at least" one fo, 
be held each year. ,Was it the legislative intent that in such case no ap- 
pointment could be made until the dozen who had qualified themselves 
by doing all that the act required them to do should haVe done some- 
* thing more which the act does not require them to do, to wit : pass an- 
other' examination within a particular period of time? To so hold 
would.be to read into the statute what is not there an.d thus bring about 
thaf delay in filling this important position which it was the apparent 
object of the act to avoid. The evident purpose of the requirement for 
an examination is to obviate the danger of an incompetent and unfit 
person being chosen as a mine inspector. If this purpose could only be 
effected by a yearly re-examination of the same person, the legislature, 
presumably, would have said so. . On the contrary they have provided 
that one examination shall qualify an elected inspector for three years, 
without a re-examination during his term, yearly or at any other stated 
time. 

The law-making power has seen fit to impose upon the judges the 
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duty of selecting a proper person from among those possessing certain 
specified qualifications. Such selection has been confided to their dis- 
cretion. In its exercise it is to be presumed that they will be guided by 
those same considerations of fairness and good judgment; which should 
influence the performance of their judicial functions. Thus for ex- 
ample, we may conclude that the legislature assumed* that the judges 
would not appoint one whose certificate of examination was so old as 
to afford no evidence of his fitness to cope with modern conditions, and 
so refrained from introducing into the act a time limitation which might 
be productive of more harm than good. If, in the exercise of their dis- 
cretion the judges were to draw from the act some indication of the 
legislative intent as to limitation of time in this respect, such intent 
would seem to be that the passing of an examination would qualify any 
one who succeeded in doing so for not less than three years ; for it would 
surely be fair to assume that if it qualified a man who was elected to 
office for a period of three years, it would equally qualify another man 
who passed the same examination for a like period of time even though 
the latter should not happen to be elected. 

Upon a careful consideration of the testimony in the case and. of 
the arguments advanced by the learned counsel for the petitioners* we 
a^re not satisfied that any valid and sufficient reason exists, either in fact 
or in law, calling for the revocation of Mr. Martin's appointment or his 
removal from office. 

The petition is therefore dismissed. 



In the Court of Common Pleas of Lackawanna County, No. 1613, 

September Term, 1902. 

EXCEPTIONS TO REPORT OF THE REFEREE. 

Thomas B. I ones vs. Mike Rosetta et al. 

As a general proposition where there is an action against two or more persons 
on a joint contract, the judgment must be against all or none. It, how- 
ever, one of the parties has a defence peculiar to himself, such as in- 
fancy, insanity or coverture, this defence may be interposed and a judg- 
ment entered against the remaining defendants. In other cases the 
difficulty may be obviated by discontinuing the action as to one or 
more of the defendants and proceeding against the others. " This Is 
allowable even in an action of trespass. 

Mr. John R. Edwards for plaintiff.. 
Mr. Charles W Dawson for defendant. 
Opinion bv Edwards, P. J. May 9, 1904. 
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Both parties have filed exceptions which go to the merits of the 
case. These exceptions are not of such a character as to require dis- 
cussion other' than may be found in the report of the referee. The law 
and the facts sustain his findings. 

The counsel for the defendants, by means of an exception, call 
our attention to the pleadings. The suit appears to have been brought 
against husband and wife and the judgment ordered by the. referee is 
against the husband alone. It is claimed that where there is an action 
against two or more persons on a joint contract, the judgment must be 
against all or none. As a general proposition this is correct. There 
are exceptions to the general rule. If one of the parties have a defense 
peculiar to himself, such as infancy, insanity or coverture, this defense 
may be interposed and a judgment entered against the remaining de- 
fendants. Nevertheless, in other cases the difficulty may be obviated 
by discontinuing the action as to one or more of the defendants and pro- 
ceeding against the others. This is permitted even in actions of 
trespass. There is no reason why, in the case at bar, the plaintiff may 
not at any time before final judgment enter a nolle prosequi or a dis- 
continuance against the wife, provided the wife is in court at all under 
the appeal. 

A closer examination of the record before the justice has con- 
vinced us that the wife is not a party to the appeal. There was no judg- 
ment against her; hence there was nothing from which she could 
appeal. It is true that the record shows a summons served on the hus- 
band and wife and that the "parties" appeared; but the same recdrd 
shows that the plaintiff being sworn claimed "$30.21 for material sold 
and delivered to the defendant Mike Rbsetta." Judgment is entered 
against the defendant and the appeal is taken by Mike Rosetta because 
he believed "injustice had been done to him." Therefore the judgment 
appealed from was against the husband only. The wife is not in court. 

Now, May 9, 1904, all the exceptions to the report of the referee 
are dismissed and we direct judgment to be entered in accordance with 
his f recommendation. 



That one bitten by a dog was attempting to climb upon the owner's 
cart without leave is held, in Peck vs. Williams (R. I.) 61 L. R. A. 
351, not to relieve the owner of liability for the injury, under a statute 
making the owrier of a dog liable, whether or not he knew of its vicious 
propensity, if it shall bite any person traveling on the highway or out 
of his' inclosure. 
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In the Court of Common Pleas of Lackawanna County, No. 4, May 

Term, 1904. 

IN EQUITY, 

RULE FOR PRELIMINARY INIUNCTION 

The Borough of Taylor vs. W. P. Boland, et al. 

A way or road may become a public road by proceedings in court laying out 
such a road; by dedication and acceptance by the municipal authori- 
ties; and by public use for a sufficient length of time. 

Mr. John M. Harris for plaintiff. 
Mr. Cornelius Comegys for defendant. 
Opinion by Edwards, P. J., May 9, 1904. 

By agreement of counsel this case was heard as if on final hearing, 
the testimony on both sides having fully covered every contention be- 
tween the parties. It was also agreed that the Marion Coal Company be 
substituted as defendant for Boland and Williams, it appearing that the 
company is erecting the washery referred to in the bill and not the in- 
dividual defendants therein named. 

After considering the testimony and the law we do not hesitate in 
reaching the conclusion that the plaintiff has no case. We find the fpl- 
lowing facts : 

■ _ 

1. The alleged public road as described in the bill is located in the 
First ward of the Borough of Taylor. It starts at a place designated as 
the "flats/* Where a number of tenement or "company" houses have 
been erected and which have been on the ground probably for over 
thirty years. The road runs through these flats and then, according 
to the contention of the plaintiff, through open "land in a northerly or 
northwesterly direction until it reaches First street. Most of the 
testimony of the plaintiff was directed to the use made by the public of 
the piece of the alleged road running from the flats to First street. It 
is not necessary to go outside the plaintiff's evidence to discover the 
palpable weakness of the plaintiff's case, so far as it concerns this con- 
necting piece of road. It appears clearly that the public use of it has 
been in the face of the positive and frequent protests of the owner of 
the land, Mr. Felts, who, time and again, arrested persons for traveling 
over his property without his permission. The attorney for the borough 
finding that his client could not substantiate her contention on such a 
showing, directed the attention of the witnesses to First street exclu- 
sively and claimed that . defendants' washery was about to be erected 
on this street. 
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2. First street, according to the borough map, and according to 
the testimony of the surveyors on both sides, starts at Oak street, and, 
going in a southerly, direction, stops at the ''Holden switch" or railroad 
tracks. There are no indications of any kind on the ground that there 
ever was a street beyond or south of the Holden switch. . If First street 
extended in a southerly direction across and beyond the switch in sub- 
stantially a straight line to the land of the D., L. & W., Company, and 
if this fact could be established by competent evidence, then the plain- 
tiff might have a case ; because it is clearly proven that the proposed 
washery is about to be erected on First street, on the supposition, of 
course, that the street extends beyond the railroad tracks. In order to 
sustain plaintiff's contention as to First street we adjourned the hearing, 
that it might be ascertained if this street had been established by pro- 
ceedings in the Quarter Sessions, previous to the formation of Lacka- 
wanna County in 1878. No such record was found. This ended the 
plaintiff's only chance to prevail in this suit; because it is proven that no* 
public use, within the well known meaning of the term, has been made 
of the territory south of the Holden switch, over which First street 
would run if extended, for a period of over thirty years. The reason 
of this non-user is apparent. The D., L. & W. Company in 1870 or 
1871, built the 'Tine switch" or railroad tracks across, the lines of the 
so-called First street and the railroad was built at such a grade that it 
was impracticable to use the land with safety as a public street. The 
Pine switch, be it understood, is still south of the Holden switch, and 
the proposed washery is located between the two switches and within 
about fifteen feet of the Holden switch. There is some testimony m 
the case showing that before the construction of the Pine switch Mr. 
Felts fenced in First street down to the D., L. & W. line. Standing- 
alone this testimony "is of no value. 

3. There can be no question about the proposition that the people 
of the First ward of Taylor borough are entitled to a road from tiie 
* 'flats" to Oak street. Such a road would be a great convenience to the 
traveling public. This consideration can have nc weight in the dis- 
position of this case, although, the suggestion might be opportune that 
the law provides the means to accomplish the purpose of the borough. 

CONCLUSIONS OF LAW. 

1. The rule for a preliminary injunction' should be discharged atid 
the injunction refused. 

2 Plaintiff's bill should be dismissed. 

3. A way or road may become a public road by proceedings in 
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court laying out such a road; by dedication, and acceptance by the 
muncipal authorities ; and by public use for a sufficient length of time. 

Now, May-6, 1904, the above case came on to be heard before me 
by agreement of counsel as if on final hearing, and after hearing the 
testimony and argument of counsel and on full consideration thereof, 
it is ordered and decreed that the' rule for a preliminary injunction be 
discharged and the injunction refused ; and it is further ordered that the 
plaintiff's bill be dismissed. 

It appearing that the borough authorities endeavored to serve a 
public purpose in bringing this suit we direct that each party pay his 
and her own costs. 



In the Court of Common Pleas of Lackawanna County, No. 5, May 

Term, 1904. 

IN EQUITY. 

Commonwealth of Pennsylvania ex. rel, P. J. Moore, Inspector of 

Mines, etc., vs. The Price-Pane oast Coal Company. 

An accident of lire should not be considered as an element in the interpreta- 
tion of Section 5, Article IV. of the act of June 2, 1891. Such a con- 
struction would result in the ruthless destruction of long acquired and 
vested rights. 

If the legislature intended to except from proviso breakers that might hap- 
pen to be destroyed by fire after the enactment of 1891, it would have 
used language to express such intent. When the language of a statute 
Is clear and unequivocal we are to presume that it expresses the intent 
of the legislature. A power dei ogatory to private property must , be 
construed strictly and not enlarged by intentment. 

Hon. James J. O'Neill^ for plaintiffs. 

Messrs. Willard, Warren & Knapp for defendants. 

Opinion by Edwards, P. J., May 9, 1904. 

An answer has been filed by the defendant and a replication thereto 
by the plaintiff, so that according to the pleadings the case is at issue. 
Counsel have agreed that the case be consideted as on final hearing and 
' that the. court may enter final decree. 
I find the following facts : 

1. P. J. Moore, the plaintiff, is one of the mine inspectors of the 
Second Anthracite Inspection District of Pennsylvania. The mine 
operated by the defendant company i% located in the borough of Throop, 
and, for purposes of state inspection, is under the supervision of the said 
mine inspector. 

2. The coal breaker owned by the defendant and used to prepare 
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for market the coal hoisted from defendant's said mine, was destroyed 
by fire on March n, 1904,' * ne foundations and some of the large sills 
resting thereon remaining on the ground intact. The said breaker was 
an. inflammable structure and was located less than two hundred feet 
from the mouth of the mine shaft. 

3. The said breaker was first built in 1881, and additions thereto 
were made in 1884. As it was at the latter date it stood and was in use 
until destroyed by fire in 1904. 

4. After the fire the defendant prepared plans for the erection of 
of a new breaker upon the foundations of the old one arid submitted these 
plans to the mine inspector. The inspector thereupon deemed it his 
duty to interfere so as to prevent the rebuilding of the breaker in the 
same place and has filed his bill of complaint for that purpose. 

5. The proposed new breaker will be an improvement on the old 
one as regards its safety and its comparative immunity from fire. In 
the old structure the connections between the breaker proper and the 
hoisting shaft as well as the tower over the shaft were built of wood. In 
the new structure the nearest wood construction will be 43 feet away 
from the shaft.- Over the shaft there will be a skeleton steel tower, 
non-inflammable, and from the shaft to the breaker proper a skeleton 
steel trestling. 

6. The new structure will be Jess than 200 feet from the mouth of 
the shaft. . 

7. Taking into consideration the location of defendant's mine 
openings, the nearness of a public street and the location of the railroad 
switches used around the mine, it would be practically impossible to 
build a breakef on defendant's property that would not be less than 200 
feet distance from one or the other of the mine openings. 

CONCLUSIONS OF LAW. 

1. The rule for a preliminary injunction should be discharged and 
an injunction refused. 

2. The plaintiff's bill should be dismissed. 

3. The breaker or structure proposed to be erected by the de- 
fendant is within the exception to Section 5, article 4, of the»act of June 
2, 1 891, the exception being in these words* "That this section shall 
not apply to breakers that are now erected." 

DISCUSSION. 
The question to be decided in this case is a purely legal one. The 
facts are undisputed. It will be observed that the fifth finding of fact 
relates to the comparative safety of the old and the new structures, and 
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that the seventh finding of fact suggests a hardship on the defendant if 
it were compelled to build its new breaker 200 feet away from its mine 
openings. I make these findings formally because the testimony, which 
was given without objection, sustains them, and not because they have 
any bearing on the case one way or the other. Nevertheless, the same 
facts with others may be used for the purpose of accounting for the ex- 
ception inserted by the legislature in section 5 of article 4 of the act of 
1 891. This section reads as follows: 

"No inflammable structure, other than a frame to sustain pulleys 
or sheaves, shall be erected over the entrance of any opening connecting 
the surface with the underground workings of any mine, and no 
'breaker' or other inflammable structure for the preparation or storage 
of coal shall be erected nearer than two hundred (200) feet to any such 
opening, but this act shall not be construed to prohibit the erection of a 
fan drift for the purpose of ventilation, or of a trestle for the trans- 
portation of cars from any slope to such breaker or structure, neither 
shall it apply to any shaft or slope until the work of development and 
shipment of coal has commenced r Provided, that this section shall not 
apply to breakers that are now erected." This is the only part of the 
act of 1891 involved in the consideration of this case. 

In regard to a rebuilding of a breaker destroyed by fire, or of one 
worn out and decayed before the exhaustion of coal, the act is silent 
It has not attempted to regulate these matters. It is not the question 
whether the legislature has power to regulate them, but has she done so ? 
On the contrary, has not the legislature plainly shown a disposition not 
to interfere? No one will doubt the right of any person to rebuild his 
breaker when burned. He may enter into a contract in advance that 
the insurance company may rebuild instead of paying the loss. Any in- 
terference with this right by law must be by express authority. The 
courts cannot infuse into an act, even one so important as that it is in- 
tended to protect life, what is not in it by express words or necessary 
construction. 

On a careful consideration of the law we know of no reason why 
we should not follow the decisions of the other judges who have sat 
upon the bench of our county. To continue the discussion, we state 
in a general way certain propostitions or principles that appeal to our 
judgment. 

1. The accident of fire should not be considered as an element in 
the interpretation of the law. On March 10 it is conceded that the de- 
fendant's breaker was within the exception to the fifth section quoted 
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above; but on March n, according to plaintiff's claim, because of a 
fire, tne situation is the same as if no breaker had ever been erected, 
notwithstanding the fact that the foundations and some of the heavy 
lower sills were still left on the ground. Would not such a construction 
of the^law result in the ruthless destruction of long acquired and vested 
rights ? And is it not reasonable to hold that in contemplation of law 
the breaker is still in the same place and may be renewed or rebuilt? 
Let us take the case of a breaker renewed by successive repairs. In 
one year a new tower will be built over the shaft and a new trestling 
to connect with the breaker proper. Another year a part of the breaker 
will be renewed and in the following year another part, so that after a 
while there will be nothing left of the old structure but the foundations. 
Nobody would question the right of the mine owner to make these 
changes. Although not a stick is left of the former breaker, in law it 
is the same structure. Should a change designedly made be favored as 
against a change which an unfortunate accident compels the owner to 
make? We can see no difference between a complete renewal of a 
breaker made in sections and from time to time, made not only to repair 
the ravages of decay, but as well to provide new and safer appliances, 
than the renewal, after a fire, of a breaker upon the same foundations. 

2. If the legislature intended to except from the proviso breakers 
that might happen to be destroyed by fire after the enactment of 1891, 
it would have used language to express such an intent. "When the 
language of a statute is clear and unequivocal we are to presume that 
it expresses the intent of the legislature :" Haddock vs. Com., 103 Pa., 
243. And " a power derogatory to private property must be construed 
strictly and not enlarged by intendment." There is no doubt in our 
mind that the legislature when exempting "breakers now erected" from 
the operation of section 5 1iad in mind the fact that some of these 
breakers would in course of time be destroyed by fire and would have to 
be replaced. The case at bar under the facts, in our judgment, is within 
the spirit or reason of the law as well as within the letter. 

Now, May 6, 1904/ this cause came on to be heard before me on 
final hearing by agreement of counsel, and was argued by counsel, and 
upon consideration thereof it is ordered, adjudged and decreed that the 
rule for a preliminary injunction be discharged and an injunction re- 
fused, and that plaintiff's bill be dismissed. 

It appearing that the plaintiff in bringing this suit acted in an 
official or public capasity, we direct that each party pay his own costs. 
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In the Court of Common Pleas of Lackawanna County, No, — > March. 

Term, 1904. 
QUO WARRANTO. 
Commonwealth of Pennsylvania, ex. rel, W. R. Lewis, District Attor- 
ney vs. Frank Becker,' Sheriff. 

The Lackawanna County Jail shall remain in control of the sheriff under the 
general law of the commonwealth and not he managed by a prison 
board in accordance with the special" act of April 13, 1868, "relative to 
the Luzerne County Prison." The said act and the other special acts 
relating: to the same subject, are so extremely local in their character 
that they should not be made applicable by Judicial construction to the 
Lackawanna County Prison. 

The threads, the warp, and woof, of this piece of special fabric are so dyed 
with local oolors, and the legislation is stamped so strongly with lo- 
calization as to time, place and circumstance that to extend' it to Lack- 
awanna County, at this late day, would surely result in hopeless con- 
fusion. 

Whether a sheriff is performing an act in an unlawful manner, although 
under the law he has the right to perform the -act if done lawfully; or 
whether he is assuming to perform an act or exercise a right, which 
under the law he has no right to perform in any manner whatever, the 
remedy to right the wrong is not, in either case, by quo warranto. 

The jurisdiction of the Court of Common Pleas in quo warranto proceedings 
is defined, by the second section of the act of June 14, 1836, P. L 621, 
as follows: Such writs may issue (1) "In case any person shall usurp, 
intrude into, or unlawfully hold or exercise any county or township 
office within the respective county;" (2) "In case any person, . duly 
elected or appointed to any such office, shall have done or omitted to 
do, any act, matter or thing, whereby a forfeiture of his office -shall 
by law be created." 

Since the remedy by quo warranto, or information in the nature thereof, is 
only employed to test the actual right of an office or franchise, it follows 
that it can afford no relief for official misconduct and cannot be em- 
ployed to test the legality of the official action of public officers. So 
where a public officer threatens to exercise powers not , conferred upon 
him by law, or to exercise the functions of his office beyond its terri- 
torial limits, the proper remedy would seem to be by injunction, rather 
than by quo warranto information. 

C. C. Donovan, County Solicitor, and Mr. M. J. Martin for plaintiff. 
Messrs. Everett Warren and Charles E. Olver for defendant. 
Opinion by Edwards, P. J., May 9. 1904. 

Is the Lackawanna County jail to remain in the control of the 
sheriff of the county under the general law of the commonwealth, or is 
it to be managed by a prison board in accordance with the special act 
of Assembly of 1868 "relative to the Luzerne County prison?" ' This is 
the question submitted for our consideration in this case. 

There are no facts in dispute. The suggestion, answer and de- 
murrer, with joinder of issue thereon, are all well pleaded, and they dis- 
close every material fact necessary for the determination of the legal 
question involved. We here give briefly the facts pertinent to the case. 
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i. The respondent, Frank Becker, was elected sheriff of Lacka- 
wanna County at the last general election, and entered upon the duties 
of his office on the first Monday in January, 1904. He immediately as- 
sumed .the management of the jail and the custody of the prisoners. 
He named several keepers to assist, him, the court approving the ap- 
pointments and fixing the compensation of the persons appointed. The 
sheriff with his family took up their residence in the jail. 

2. Lackawanna County was organized in 1878, out of a portion 
of the territory of Luzerne County. Since that time the jail has been 
under the management of each successive sheriff. Jail keepers have 
been regularly appointed from time to time ; their appointment has been 
approved and their compensation fixed by the court of quarter sessions 
just as regularly, and orders have been made by the court fixing the al- 
lowance to the sheriff for the boarding of prisoners. All these things 
have been done by authority of general laws and under no special act 
of assembly. 

3. After the organization of Lackawanna County the county 
jail was erected by the county commissioners by virtue of the provisions 
of general laws and not by authority of any act of assembly special to 
Luzerne County. The commissioners proceeded under the act of April 
15, 1834, P. L. 539, Section 10, requiring the approval of two successive 
grand juries, and under Section 15 of the act of April 17, 1878, P. L. 
17, known as the new county act. We state generally that in the loca- 
tion and erection of the jail, its management and control, and the cus- 

•tody and the boarding of the prisoners by the sheriff, no attention has 
been paid to the Luzerne County act of .1868. 

4. The special acts of assembly relating to the Luzerne County 
jail, are the following: 

Act of March 27, 1865, P. L. 800, "to authorize the commissioners 
of Luzerne County to build a new county jail, and perform other acts." 

Act of April 4, 1866, P. L. 465, "in relation to building a new jail 
in Luzerne County" — a supplement to the act of 1865. 

Act of April 13, 1868, P. L. 917, "relative to the Luzerne County 
prison* and to discharged convicts." This is the act establishing the 
prison board. It prescribes the rules for the government of the jail, 
and it repeals all acts inconsistent with its provisions. Except by way of 
argument or illustration this is the only special act requiring consider- 
ation in this case. 

• Act of June 6, 1871, P. L. 1354, — a supplement to the act of 1868. 

Act of April 3, 1873, P- 1* 5°7» — a supplement to the act of 1868. 
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Counsel on both sides seem to agree that the contention between 
the parties to this case can be legally determined by quo warranto pro- 
ceedings. No question as to the appropriateness of the remedy has been 
raised, either in the pleadings or in the argument. Nevertheless, we 
think it is proper to state at the outset that the form of the remedy 
adopted by counsel is, in our opinion, more than questionable. It is 
conceded that the title of the respondent to the office of sheriff is unas- 
sailable, and that he is fully clothed with the rights, powers, duties and 
privileges by law appertaining to the office. One of the sheriff's duties 
is to keep the jail and take charge of the prisoners. In a recent case, 
Burton vs. Erie County, 206 Pa., 570, Mr. Justice Dean says: "The 
duty of the sheriff to keep the jail and board the prisoners committed 
thereto has been fixed by statute since before the Revolution, as well as 
compensation therefor, which last was to be paid by the county. The act 
of February 24, 1770, enacts 'that all persons committed for any crim- 
inal offense whatsoever shall during their imprisonment have and 
receive three pence per diem each/ and it further directed, that the 
commissioners for each county should pay the same to the sheriff, for 
the diet and support of such criminals out of the county funds." After 
further discussion, the supreme court decides that the sheriff, in Erie 
county, is bound by law to safely keep and board the prisoners delivered 
to him until they are lawfully discharged either by expiration of their 
terms or by order of the proper court. "His conduct is not voluntary ; 
he is bound to receive and board them." "His single duty is to receive 
and safely keep." We refer to the Erie county case in this connection 
for the purpose of emphasizing the proposition that the supervision of 
the jail and prisoners by the respondent is a duty imposed upon him as 
sheriff and not a matter separate from or disconnected with the exercise 
of the powers incident to tiis office. Whether we look upon it as a right 
or privilege, which by law he may demand ; or as a duty imposed upon 
liim by the statutes ; or as a power recognized for more than a century 
as inseparably connected with the possession of the office, the conclu- 
sion seems clear that the attempt in this , case is to prevent a sheriff, 
l>y quo warranto, from performing one of the duties appurtenant to an 
office to which he concededly has a good title, because, as claimed by 
the relator, he is doing an illegal act — an act in excess of the powers of 
his office. Whether the sheriff is performing an act in an unlawful 
manner, although under the law he has the right to perform the act if 
done lawfully ; or, whether he is assuming to perform an act or exercise 
a right, which under the law he has no right to perform in any manner 
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whatever, the remedy to right the wrong is not, in either case, by qua 
warranto. The jurisdiction of the courts of common pleas in quo- 
warranto proceedings* is defined by the second section of the act of June 
14, 1836, P. L. 621. Such writs may issue, (1) "in case any person 
shall usurp, intrude into, of unlawfully hold or exercise any county or 
township office within the respective county;" (2) "in case any person, 
■duly elected or appointed to any such office, shall have done, or omitted 
to do, any act, matter or thing, whereby a forfeiture of his office shall 
by law be created." These two clauses in the second section are the 
only ones relating to public officers. It cannot be claimed thit the first 
clause is applicable' to the case at bar. The title to the sheriff's office is 
not questioned. Nor can it be said that the exercise of control over the 
county jail and the prisoners is "the exercise of a county office." The 
second clause is equally inapplicable, because the act of exercising con- 
trol-over the jail by the duly elected sheriff, even if unlawful, does not 
amount to a forfeiture of his office "by law created." If we rely upon 
the plain letter of the clauses referred to, there should be no doubt on 
this question, and we would not prolong this discussion were it not that 
the matter has been somewhat complicated by certain decisions of the 
supreme court and of several common pleas courts. Before citing any 
of these decisions we shall refer to some other authorities. The general 
principle is stated by Mr. High in his book on Extraordinary Remedies, 
Section 618: "Since the remedy by quo warranto, or information in 
the nature thereof, is only employed to test the actual right to an office 
or franchise, it follows that it can afford no relief for official misconduct 
and cannot be employed to test the legality of the official action of pub- 
lic officers. * * * So where a public officer threatens to exercise 
powers not conferred upon him by law, or to exercise the functions of 
his office beyond its territorial limits, the proper remedy would seem to 
be by injunction, rather than by a quo warranto information. Thus, the 
information will not lie to prevent the legally constituted authorities of 
a city from levying and collecting taxes beyond the city limits , under 
an act o£ legislature extending the limits, and the constitutionality of 
such an act cannot be determined upon a quo warranto information." 
TJie latter part of this text is based upon the case of People vs. Whit- 
comb, 55 111., 172, where the question is discussed at some length. 

The fact should not be overlooked that in Pennsylvania courts of 
common pleas are given jurisdiction in quo warranto proceedings by 
the act of 1836, concurrently with the supreme court in certain cases, 
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specified in the act. The provisions in section second. o£ the act are in- 
tended "to regulate the new jurisdiction bestowed on the common, 
pleas :" Murphy vs. Bank, 20 Pa., 415. And these provisions have been 
construed by the supreme court in Cleaver, et al., vs. The Common- 
wealth, 34 Pa., 283, wherein* it is decided that the courts of common 
pleas have no jurisdiction in quo warranto to oust a county officer, for 
an abuse of the powers of his office, not amounting to a cause of for- 
feiture. "Unless a duly elected officer has done, .or omitted to do, some 
act, matter, or thing, which by law creates a forfeiture of his office, he 
cannot have judgment of ouster pronounced against him." In the last 
cited case reference is made to the opinion in Commonwealth vs. Mc- 
Williams, 11 Pa., 61, wherein it is rather broadly stated that the "words 
of the quo warranto act are broad enough to include' the power of in- 
quiring into the abuse of a township office by a legal incumbent." This 
expression, in the subsequent case of Cleaver vs. Commonwealth, supra, 
is characterized as "extra-judicial and not necessary for the decision of 
the case," and is clearly disavowed. We have examined also the cases 
of Commonwealth vs. Conyngham, 65 Pa., 76, and Commonwealth vs. 
Swank, 79 Pa., 154, in both of which the supreme court exercised orig- 
inal jurisdiction, a jurisdiction untrammelled by statutory limitations. 
Neither of these cases modifies the principle maintained in the case of 
Cleaver vs. The Commonwealth, supra. In the Conyngham case, the 
President Judge of Luzerne county was prevented from occupying the 
office of Recorder of the Mayor's Court of Scranton, a court of record, 
a separate and distinct office created by act of assembly. In the Swank 
case, the organization of the District Court of Cambria county was 
declared unlawful and it therefore followed that the cjerk of that court 
had no warrant of law to hold his office. In Hagner vs. Heyberger, 7 
W. & S., 104, a person occupying the office of school director accepted 
the office of commissioner of an incorporated district. The supreme 
court, entertaining original jurisdiction in the case, denied an injunction 
against the officer as school director, because quo warranto was the 
proper remedy. This case is in line with our view of the question now 
before us. The two offices of school director and commissioner were 
absolutely distinct. The acceptance of one was a forfeiture of the 
other. The. only way to decide the matter was by quo warranto. Judge 
Dana, in the case of Morrison vs. Stuart, 6 Luz. Leg. Reg., 89, follows 
the same line of reasoning. Stuart was elected alderman of the First 
ward of the City of Carbondale, but kept his office and court in the Sec- 
ond ward. Holding that the alderman must keep his office in the ward 
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for which he was elected, the judge awarded an injunction against 
Stuart's holding court in the Second ward. He was exceeding his au- 
thority and assuming to exercise a right contrary to law. The judge 
also held that quo warranto would not lie, because, in case of an ad- 
verse finding a judgment of ouster would follow, and this could not be 
sustained where the incumbent was lawfully in office and had committed 
no act amounting to forfeiture. The same doctrine is laid down by 
Judge Stowe, in the case of Carline vs. Shallenberger, 13 C. C, 145. 

The foregoing discussion and citation of authorities sufficiently ex- 
plain our view as to the remedy adopted by counsel in this case. We are 
of the opinion that the question sought to be determined cannot be 
raised in quo warranto proceedings. It may be contended that as coun- 
sel on both sides practically agree on the form of the remedy, all objec- 
tions thereto are waived; and, therefore, that there is nothing in the 
way of considering the case solely upon its merits. It is true, that in 
some cases, a mistake in the form of the remedy is overlooked in order 
to facilitate the administration of justice unhampered by technicality. 
The difficulty in following this course in the present case is apparent 
should our opinion upon the merits be against the respondent. A judg- 
ment of ouster would legally follow. The sheriff would have to be 
ousted from some office held by him. The only office he holds is the 
office of sheriff. Nobody questions his right to this office, and he has 
done nothing to forfeit it. He claims the right to appoint keepers for 
the jail, and to take care of and feed the prisoners as sheriff of the 
county. Suppose he is mistaken and that under the law the jail ought 
to be managed by a prison board, what effect would a judgment of 
ouster have upon him? Such a judgment would be an anomaly in prac- 
tice if intended to accomplish the purpose of the relator in this case. 
The restraining efficacy of an injunction would reach the difficulty, and, 
in our judgment, would be one of the remedies that might be properly 
invoked. 

Notwithstanding our view as to the form of the remedy chosen, we 
have decided to consider the case on its merits. An opportunity will 
thus be afforded to secure a final determination of the contention 
between the parties, in case the appellate court should hold that quo 
warranto proceedings are proper, or that the questions raised can be 
considered in this case regardless of the exact form of law under which 
relief is invoked. 
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DOES THE LUZERNE COUNTY ACT OF APRIL 13, 1868, 

A^PLY TO LACKAWANNA COUNTY? 

The answer to this question determines the contention in this case. 
The other special acts relating to the management of the Luzefhe 

County prison need not be considered except as they may be used to il- . 

histrate or emphasize some phase or point of the argument. The conten- 

t" 

tion of the relator in substance, is that the act of 1868 applies. to Lacka- , 
wanna County, because the territory constituting Lackawanna County 
was a part of Luzerne County when the "act was passed, and because 
.territory and men once subject to legislation must remain subject 
thereto notwithstanding the creation of subsequent municipal divisions 
of, the same territory. It is also claimed that tlje management of a 
county prison is a subject of a general, character ; that a prison is one of 
the public penal institutions of the commonwealth ; and, therefore, that 
the same law must apply to the Lackawanna as to the Luzerne county 
prison. This substantially is the argument for the relator. 

While we admit that the position of the relator may be sustained by 
a plausible line of reasoning, we have failed, after full consideration of 
the question in all its aspects, to reach the same conclusion. Our judg- 
rnent seems to resent such an extreme application of the doctrine laid 
down in the Winslow case, 1 Grant 159, and in the Stevens case, 105 " 
Pa., 465. It sometimes happens that a principle, sound in itself withia 
certain limitations, may be carried to a ridiculous extreme. When the 
supreme court, in Wheeler vs. Philadelphia, for adequate reasons, sus- 
tained the classification of cities into three classes, the Legislature sub- 
sequently proceeded to multiply the classes and thus defeat altogether 
the constitutional prohibition on the subject. Such legislation was 
characterized by the court as "classification run mad." The same thing 
may be said in effect, when the attempt is made to extend to Lacka- 
wanna- county some of the acts of assembly which are local to Luzerne, 
especially when we consider that the subject matter of the legislation 
is fully covered by general laws. Since the constitution of 1874 legisla- 
tive enactments have been general in character, and the tendency of leg-> 
islation is to regulate the same class of subjects by general laws. Judicial 
interpretation also upholds this legislative tendency and allows the 
special act to fall, when a later general law fully covers the same ques- 
tion. We have taken some pains to ascertain the number of special laws 
passed for the benefit of Luzerne county up to 1878, when Lackawanna 
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county was formed. It seems that Luzerne county was peculiarly 
favored by the legislature, year after year. Over fifteen hundred special 
laws were enacted for its benefit. Eliminating those that have been re- 
pealed by subsequent general lgislation and many others that relate to 
individuals, to poor houses, to certain specific subjects of a local char- 
acter and to corporations of various kinds, there are still left over two 
hundred special acts concerning which an argument might be made, 
with more or less plausibility, that they should apply to the new county. 
We are, therefore, disposed, in the exercise of careful judicial interpre- 
tation, to limit the application of the Luzerne local laws to Lackawanna 
county to those laws which are only general in their character.- After 
making these introductory observations, which are to be considered of 
value only so far as they bear upon our further discussion of the legal 
questions involved, we shall now proceed to give our reasons for the 
conclusion we have reached. 

i. The Act of April 13, 1868, "Relative to Luzerne county prison 
and discharged convicts," and the other special acts relating to the 
same subject, are so extremely local in their character, that they should 
not be made applicable by judicial construction to the Lackawanna 
county pricon. 

The first section of the act of 1868 (P. L. 917) is as follows: 

"That the new prison being erected by the county commissioners of 
Luzerne shall, when completed, be known by the name of the Luzerne 
County Prison, and shall be managed by the county commissioners of 
said county, and two intelligent and reputable citizens of said county, tfo 
be appointed yearly, or oftener if necessary, by the judges of the court 
of quarter sessions of said county, and- who shall form a board to be 
called prison commissioners and who shall. take charge of said prison 
as is hereinafter provided.". 

This, section establishes a prison board consisting of five members 
and takes away from the sheriff the management of the prison and 
prisoners in Luzerne county. The remainder of the act relates to the 
duties and powers of the 'prison commissioners and contains elaborate 
provisions for the government of the prisoners. It will be observed that 
•the legislation refers to "the new prison being erected by the county 
commissioners." Throughout the act the references are to the "Luzerne 
county prison" — to this particular institution. In order to show the 
local color peculiar to the act we quote from ArticleVIII., Section 12 : 

"That it shall be the. duty of the court of quarter sessions of Lu- 
zerne County, or two of the judges Qf the said court, the president being 
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one, to determine at what time the Luzerne County prison shall be fitted 
and prepared to'receive convicts and other prisoners ; and when the said 
court of judges shall so determine and decree, an entry to that effect 
shall be made in the records of the said court* from which time this 
law shall go into full force and effect." 

Several other quotations of like effect could be made. If this act of 
Assembly is applicable to Lackawanna county, it is clear that for twenty- 
five years we have been in error in many matters pertaining to the ad- 
ministration of justice in the criminal courts. Persons sentenced to 
hard labor for a longer period than one year, have been sent by us to the 
penitentiary; in Luzerne county they may be sent to the county jail, 
unless those sentenced have been convicted of murder in the second 
degree. All persons .convicted of the other higher felonies in Luzerne 
county may be sentenced to the jail for any number of, years not ex- 
. ceeding the maximum punishment. The Luzerne act has a system for 
the discharge of insolvent convicts. This system may have been 
changed by the act of 1901 ; but in our courts, from the organization of 
the county to the present time, such convicts have been discharged 
under general laws. The same observation may be made in regard to 
inquests on the bodies of convicts who die in prison as well as in regard 
to; the disposition of the unclaimed bodies of deceased convicts. With- 
out amplifying this line of illustrations showing the particularly local 
character of the act, we say generally that to extend it to our county 
would be a violation of more than one important canon of judicial in- 
terpretation. 

While discussing this phase of the question j we may with profit 
examine the other special acts of assembly relating -to the Luzerne coun- 
ty prison; because they disclose the extremely circumscribed and local 
character of the legislation. The beginning of special legislation for a 
new jail in Luzerne county is to be found in the act of 1865, P. L. 800; 
**An act to authorize the commissioners of Luzerne County to build a 
new county jail and perform other acts." 

Section 1 provides, "that the commissioners of the County of Lu- 
zerne are hereby authorized to purchase a lot of ground, in, or near, the 
borough Wilkes^Barre, not exceeding five acres, take title to the same 
for said county, and proceed to erect thereon a suitable building and 
yard, for the county jail for said county, to be paid for, by them, put of 
the county treasury." 
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Section 2 authorizes the county commissioners to sell the old jail 
as soon as the new one shall be ready for the reception of prisoners. 

Section 3 authorizes the county commissioners to borrow $25,000 
with which to carry out the purposes of the act. 

Section 4 provides that the county commissioners are to take charge 
of the Public Square in, the Borough of Wilkes-Barre on which the 
court house stands, build a fence around it, lay the same with suitable 
walks, and set ( it out with trees, shrubbery, etc. 

Section 5 gives the .powers and authority of policemen to the county 
commissioners, their clerks and the janitor of the county court house 
with reference to the court house and square. 

The same argument used for the application of the special act of 
1868 to Lackawanna county may be used in connection with the act 
of -1 865. Whether the last mentioned act has been repealed by subse- 
quent special or general legislation is immaterial so far as the point of 
the argument is concerned. The act of 1865 is a special act, relating to 
the Luzerne County prison, and therefore, says the relator, must apply 
to Lackawanna county. If 'the act is in force (and we know of no leg- 
islation that has supplanted sections four and five), then we can easily, 
see how the principle contended for by the relator when carried to its 
extreme length leads to ridiculous results. Lackawanna county, like 
Luzerne, has a court house and it is located on a public square. It is 
true that it is not in "the borough of Wilkes-Barre;" but it is on terri- 
tory that was a part of Luzerne county in 1865. There is no fence 
around our court house grounds ; but the commissioners ought to. build' 
one if the special legislation, relating to the Luzerne county prison is 
• in force in Lackawanna.. And whether or no they know it ; or whether 
or no they like the honor, our commissioners and all the clerks in the 
commissioners' office and each of our janitors are clothed with the au- 
thority of a "policeman" so far as the court house and square are con- 
cerned. A judicial construction that will lead to such anomalous con- 
clusions cannot possibly be correct. The same comment might be made 
as to the act of 1866, P. L., 465, which provides for the building of a 
county jail "on the lot occupied by the present jail," and that .f ^uch site 
is not suitable the commissioners and the president judge are authorized 
. to. buy another lot and build a jail thereon. 

It is not necessary to make further reference to the special acts 
relating to the Luzerne county prison. We say generally that they apply 
to a particular prison — to one particular penal institution erected on a 
particular site and to be managed in a particular way. The threads, the 
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warp and woof, of this piece of special legislative fabric are so dyed with 
local colors, and the legislation is stamped so strongly with localization 
as to time, place and circumstance, that to extend it <o Lackawanna 
county at this late day would surely result in hopeless confusion. Nor 
do we deem it necessary to repeat here the citations from various cases, 
found in the voluminous briefs before us, relating to the rules which 
should guide us in the construction of statutes. , These rules* are long 
established and are well understood by the profession* 

2. The new County Act of April 17, 1878, P. L. f 17. 
Counsel for defendant claim that a reasonable construction and 
consideration of the act known as the new county act, under which 
Lackawanna county was formed, limits and modifies to a great extent 
the application of the principle under which special legislation for a 
certain county extends to another county formed from the territory of 
the* former county. There is some merit in this contention as a general 
proposition; but it is not by any means controlling in this case. The 
supreme court has already decided that certain special Luzerne county 
legislation applies to Lackawanna county. Nevertheless the proposition 
is entitled to some consideration. Section eleven of the new countv act 
provides that the governor shall immediately appoint and commission 
for* the new county the necessary county officers "who shall perform the 
duties, have the power and be subject to the like. qualifications as have 
county officers of this commonwealth." Section thirteen preserves the 
territorial intergrity of the judicial, senatorial and representative dis- 
trictcts, and section fourteen protects the liens 6i judgments, mortgages 
and mechanics' claims. The argument for defendant based on the new 
county act, as we understand it, is that the sheriff being a county officer, 
having under the act the same "power" as the sheriffs of other counties 
of this commonwealth, and one of their "powers" being the right to 
manage the county prison and feed the. prisoners, a right vested in them 
by various general laws, from 1790 to the present time; it should, there- 
fore, follow that the application of the Luzerne county act of 1868 to 
Lackawanna county is inconsistent with the express provision of the new 
county act. As stated already we do not consider tjiis argument as en- 
titled to much weight. 

3. A Review of the Adjudication Cases Pertaining to the Ques- 
tion before us, and the Principles Established by Them. 

Several cases have been cited by counsel in which it is held that acts 
of assembly special to Luzerne county^apply to Lackawanna county. 
We shall examine them for the purpose mainly of ascertaining whether 
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or no any general principles can be deduced from them which may. 
throw some light on the present contention. 

Parsons vs. Winslow, I Grant, 159: The county of Elk was formed 
out of parfs of Jefferson, Clearfield and McKean counties, in each of 
which the Mechanics' Lien Law was in force. The law had not been 
extended to Elk specifically when the lien in suit was entered. Held, 
that the plaintiff was entitled to his lien and its remedies. Justice 
Woodward, in this case, makes use of the following language: "Ter- 
ritory or men, once made the objects of legislation, remain subject to 
the -laws imposed, however the names by which they are designated 
may be changed." This language has been repeated in nearly all the 
subsequent cases dealing with the same subject. The sentence quoted 
is happily phrased and is somewhat epigrammatic in style. Such sen- 
tences are often liable to mislead the reader if taken too literally. The 
principle intended to be established will always be limited by the facts 
of each case as they arise for consideration. In the case cited, the terri- 
tory of Elk county was .the subject of the lien law when passed for the 
benefit of the parent counties of Jefferson, Clearfield and McKean. 
The law to say the least, was peculiarly territorial in its, character. And 
this is the. keynote of the sentence which' we have made the subject of 
comment, but not of critcism. 

Lackawanna County vs. Stevens, 105 Pa., 465 : The special Lu- 
zerne county act of 1873 fixed the fee of the sheriff for serving jury 
notices at one dollar : Held, that the sheriff of Lackawanna county was 
entitled to the same fee. There are other cases affecting the fees of 
county officers. It.has been held in' this court that the Luzerne act fixing 
the fees of .the sheriff, the district attorney and the clerk in criminal 
cases applied ,to Lackawanna county until the county offices came under 
the salary law. We find also that the county commissioners of Lacka- 
wanna when paid, per diem received their stipend under a special Lu- 
zerne act. The principle therefore seems well established by long ac- 
quiescence and by the decision in the Stevens case, supra, that special 
laws attaching certain fees to county offices in Luzerne, are in force in 
Lackawanna unless abrogated by subsequent legislation. 

There is another class of cases where special acts applicable to 
Luzerne county have been recognized as prevailing in Lackawanna 
county. Where the President Judge of Luzerne county, under the act 
incorporating the Scranton Poor District (which is located entirely in 
Lackawanna county), was authorized to appoint poor directors for the 
district, it was held that the President Judge of Lackawanna county had 
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the authority to make the appointments: Poor Board case, 3 Lack. 
Jurist, 241. We find that the Bradford county referee act which was- 
extended to Luzerne county long before 1878 has always been observed 
in Lackawanna county ; so has the act submitting the question of coun- 
ty bridges to the grand jury once a year ; and an act regulating appeals 
from justices in wage claims until subsequently repealed by a general 
law of the same character. There are few other, if any, special Luzerne 
countv acts which have been considered in force in Lackawanna countv. 

* 90 

In connection with this branch of the discussion, it is not improper 
to refer to the Act of 1856, P. L. 225, authorizing the commissioners of 
Luzerne county to locate the new court house in the public' square of 
the borough of Wilkes-Barre. If this act had not been repealed or 
modified up to the time of the formation of Lackawanna county, 
would anybody contend for a moment that the commissioners of the new 
county could locate a court house in the public square of Scranton, and 
justify their act under the special law of 1856? 

The question naturally suggests itself: What are the principles 
governing the adjudication of the question before lis? Can they be 
formulated in a satisfactory way? We suggest the following: 

i. Special acts relating to the whole territory of a county remain 
in force in any new county formed from a part of said territory. Such 
acts relate as a general rule to liens on real estate. 

2. Special acts relating to county offices whose jurisdiction covers 
the whole territory of a county are applicable to new territorial divisions. 
We have referred to the cases which seem to establish this proposition. 

3. Special acts providing legal remedies or establishing new or 
additional rights operative for the benefit of all the people in the terri- 
tory, are of the same class. 

It will be observed that the special acts above stated are general in 
their terms. Tliey are not circumscribed by limited local conditions. 
We cannot convince ourselves that the act of 1878 is in the classification 
we have made. 

4. The Argument of Contemporaneous Interpretation. 

If the question before us is free from doubt, an argument based 
on the contemporaneous construction or exposition of t,he law is of little 
value. But we stated at the outset of our discussion that the question 
is not entirely free from difficulty. Therefore the fact of long acquies- 
cence by the people in the operation of a law and the sanction gathered 
from notorious usage in connection therewith justifies the use of the 
argument in the present case: Lackawanna county has now been in £x- 
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istence for more than twenty-five years. Our county prison has been 
governed under the general laws of this commonwealth during all these 
years. Nobody questioned the propriety or legality of this method of 
government until the proceedings in the present case were instituted. 
In thesase of Commonwealth vs. Paine, 207 Pa., 45, the supreme court 
• .says: "But in cases of doubtful legislation, either because of ambiguity 
of expression in a single act or because of obscurity or inconsistency 
arising from several acts on the same subject, contemporary interpreta- 
tion is always significant as to the true meaning. If in the opinion of. 
lawyers and the people interested who lived at the time and were closely 
affected by the legislation, it had a particular meaning out of several 
possible ones, courts in later years will be slow to adopt another, even 
though they might not on a perusal of the acts be inclined to concur in 
the contemporary interpretation." 

- With the foregoing quotation we end our discussion of this case. 
After the fullest consideration we are satisfied : 

1. 'That the relator has mistaken the form of his remedy. 

2. That the case upon the- merits should.be decided in favor of the 
respondent. 

Now, therefore, May 9, 1904, this case having been heard before 
^the court in banc, and having been duly considered, it is ordered and 
decreed that the demurrer to defendant's answer be overruled and judg- 
ment is hereby given for the defendant. The proceedings not having 
been institutes at the relation, or for the benefit, of any private prose- 
cutor, we direct the county of Lackawanna to pay the costs. The act 
of 1836 provides for such an order in regard to costs. 



A statute giving attorneys a lien on the cause of action for their 

lees in suits instituted by them is held, in Tompkins vs\ Nashville, C. 

& St. L. Ry. (Tenn.) 61 L. R. A. 340, not. to deprive the plaintiff of 

the right to dismiss the suit against their will, or entitle them to be made 

parties with the right to prosecute the action to protect their own in- 
terests. 



A contract ,of -indorsement of a promissory note is held, in Spies 
vs. National City Bank (N. Y.) 61 L. R. A. 193, to be governed by the 
law of the state* where it is made, although the note itself is executed 
and payable in another state, unless the intention is to negotiate the in- 
strument elsewhere. The subject of conflict of laws as to negotiable 
paper is discussed in an extensive note to this case. 
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In the Covirt of Common Pleas of Lackawanna County, No. 7, May* 

Term, 1904. 

IN EQUITY. 

RULE FOR PRELIMINARY INIUNCTION. 

Warren LeFrance vs. The Lackawanna & Wyoming Valley Railroad 

Company. 

A preliminary injunction being- emphatically "the strong arm of the law," will 
not be granted or continued where the complainant's right, either on the 
law or on the facts, Is not clear and free from doubt. Nor will it be 
granted if the facts on which the granting of the injunction depends 
would Involve the decision by the court of a, novel, doubtful or difficult 
question of law, especially one which is of great importance or involves 
grave consequences. 

O'Brien & Martin, attorneys, for plaintiff. 
Messrs. Welles & Torrey, for defendant. 
Opinion by Edwards, P. J., May 23, 1904. 

The substance of the plaintiff's complaint is that the defendant 
company, a corporation organized under the railroad act of 1868, is 
about to construct a double track railroad on James street, in the city 
of Scranton, in front of plaintiff's residence, which railroad is to be 
operated by electricity, under the third rail system, to the imminent 
danger of the plaintiff and his family. 

Evidence on both sides was heard at considerable length. We also 
went on the ground with the counsel and the engineers of the respec- 
tive parties, and were thus enabled to v have a clearer view of the situa- 
tion and of the points of the dispute. After a full consideration of the 
case we are of the opinion that we should not grant a preliminary in- 
junction, whatever views we might entertain as to the merits of the 
case upon final hearing. In the light of the evidence we find that the 
several contentions of the plaintiff are so very doubtful that it would 
be a mistake to restrain the defendent by injunction. It is not neces- 
sary to cite authorities to sustain this proposition. We may state in a 
general way \haX a preliminary injunction being emphatically "the 
strong arm of the law" will not be granted or continued where the com- 
plainant's right, either on the law or on the facts, is not clear and free 
from doubt ; if the facts on which the granting of the injunction depends 
are strongly disputed and the evidence is conflicting ; or if the granting 
of the injunction would involve the decision by the court of a novel, 
doubtful or difficult question of law, especially one which is of great 
importance or involve^ grave consequences. These principles, taken 
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from the decisions, apply with considerable force in the present case. 
We shall state the material facts as we find them from the evidence. 

i. Plaintiff claims that the defendant is about to build its tracks 
on a public street of the city of Scranton, in front of plaintiff's property. 
The evidence fails to establish this contention. From the indications 
on the ground it appears that a street called James street stops at Ash 
street. Were it projected along its present lines across Ash street, it 
would go through plaintiff's property. There is evidence that on a 
city map James street has been extended across Ash street. This counts 
for nothing, because nobody knows why or when the gptension was 
made. There is evidence also that on a particular occasion some work 
was done in front of plaintiff's property, but this fact standing alone is 
of very little consequence. It nowhere appears that there is any city 
street along the front line of plaintiff's property ; no street that has be- 
come a public street by any of the methods prescribed by law. The 
reason is apparent enough when the situation on the ground is con- 
sidered. Such a street crossing Ash street would end abruptly after 
passing Watrous, Lafrance and Masters properties, a distance of 
about three hundred feet. It could go nowhere. It is evident that there 
was no intention on the part of anybody to make of the land in front of 
the three properties mentioned a pubilc city street. This contention 
of the plaintiff, therefore, falls for the want of facts to support it. 

2. Plaintiff claims that the land in front of his property and in 
front of the Masters and Watrous properties has been used for public 
travel as a roadway for a period of thirty years and that this use has 
been continuous, and adverse to the defendant's rights. On this point 
it is necessary to state a few facts. The land which is now claimed to 
be a public road is the old right of way of the Pennsylvania Coal Com- 
pany. This right of way at the point in dispute is fifty feet in width. 
It was purchased by the Pennsylvania Company in 1851 by deed. The 
title is now in the defendant company, or at least the right to use and 
occupy the right of way. The right of way was known for many 
years as the Pennsylvania company's "loaded track" and began to be 
used forty or fifty years ago. It has been in use, to a more or less ex- 
tent, until the present time, by one company or another. The Pennsyl- 
vania Coal Company, or its successors, did not fence in the right of way ; 
nor was the whole of it used. Over the part of it with which we are 
now concerned, a railroad track was built and used, leaving a space of 
twenty-five or thirty feet between it and the fence line of plaintiff's 
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property, a sufficient and convenient space for occasional travel, on foot 
and in wagons. It is this fact that has given the plaintiff his oppor- 
tunity and excuse to claim for himself and others the right to the use 
of a part of the right of way in question as a public road. He contends 
that this use has been of such a character, and has been' continued for 
such a length of time that the defendant at this late day has no right to 
interfere with it. As the evidence now stands, we are of the opinion 
that the plaintiff has failed to establish such adverse user as is averred 
in his bill of complaint. The use has not been sufficiently hostile. It 
has been more permissive than adverse. It may be that on final hearing 
the plaintiff might make out a better case. We must not forget that at 
present we are concerned only with the right of the plaintiff to a pre- 
liminary injunction. We must refer to two other important facts which 
may seriously jeopardize plaintiff's contention. One of these facts relates 
to one of the boundaries of plaintiff's land. The plaintiff received his 
deed in. 1903 from his mother, Julia Laf ranee, who bought the land 
many years ago (the record does not disclose how many) from A. B. 
Silkman. The description in the Lafrance deed is in part as follows : 
"Commencing at a stake and stones on Third street, thence northerly 
about 250 feet to within 25 feet of the centef of the Pennsylvania Coal 
Company's loaded track; thence easterly along said track," etc. The 
"loaded track" in the description necessarily means the whole of the so- 
called right of way, the fifty feet. The plaintiff himself -has notice in 
his own deed that his land is bounded by the Pennsylvania company's 
loaded track, and the surveys show that this boundary is from three to 
five feet from his fence as it is now on the ground. The other fact relates 
to the Watrous property, which in the deeds as far back as 1882 is de- 
scribed in part as follows: "Beginning * * on Ash street; then * * to 
Lafrance's land; thence northerly along said line to a street; thence 
* * * along said street and parallel with the Pennsylvania Coal 
Company's railroad," etc. That is to say, the Silkmans, who sold the 
various pieces of land referred to in this case, provided a street between 
the Pennsylvania company's right of way and the Watrous property. 
The purpose was to secure access from Ash street along the Watrous 
lot to the Lafrance lot and no farther. If this street had not been pro- 
vided the Lafrance lot would have been "inaccessible on any side. It 
appears very clearly that the successive owners of the Watrous lot en- 
croached gradually on the street provided by the Silkmans, so that at 
the present time the street is enclosed and appears to be a part of the 
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Watrous lot, which gives to this lot a front of over ioo feet on Ash street 
instead of 75 feet as called for in all the deeds. And we find that a few 
days before the bill was filed m this case, the owner of the Watrous lot 
erected another fence inclosing more land in the same direction, and 
actually attempting to take in a portion of the railroad company's right 
of way. The owners of the Laf ranee and Watrous properties have dis- 
regarded the boundary line referred to and have succeeded, so far as 
the indications on the ground show, in wiping out the street provided 
and specified in all the conveyances. In doing this they naturally used 
the unoccupied part of the railroad company's right of way as a street; 
although in our judgment, they have riot acquired a legal right to do so. 
For the reasons, stated the second contention of the plaintiff fails for the 
want of adequate evidence to support it. 

3. Plaintiff claims that the defendant company, being a railroad 
company incorporated under the act of 1868, has no right to use elec- 
tricity as a motive power. Such an important question should not be 
determined on a rule for a preliminary injunction. We do not deny 
the right of the plaintiff to raise this question, ^ht act of June 19, 
1 87 1, P. L. 1 361, enables a private citizen to call upon a corporation 
to show by its charter that it has the power to do a certain act This 
proposition has been sustained in several cases ; but, in the present stage 
of the proceedings now before us, it would be extremely unfair to both 
parties to determine this question one way or the other: Not only is - 
the question of too momentous a character, but it is, to say the least, a 
very doubtful one. Indeed, if we were called upon at the present time 
to decide this question, on a final hearing, we would be inclined to decide 
it against the contention of the plaintiff. We have read with much 
interest the cases that touch upon this question, viz. : Reeves vs. Trac- 
tion Co., 152 Pa.,, 153; Fritz vs. Erie Pass. Ry. Co.., 155 Pa., 472; Potts 
vs. Elevated R. R. Co., 161 Pa., 396; Gaw vs. R. R. Co., 196 Pa., 442. 
There are probably other cases which we have not cited. It is not nec- 
essary to discuss this question further at the present time. 

On consideration of the whole evidence we are convinced that the 
plaintiff is not entitled to a preliminary injunction. Trie rule is, there- 
fore, discharged, and the injunction refused. 



A chartered street railroad is held, in Savannah, T. & I." of H. R. 
Co. vs. Williams (Ga.) 61 L. R. A. 249, to be a "railroad company," 
within the meaning of a statute making railroad companies liable to 
one servant for injuries inflicted by the negligence of a fellow servant. 
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In the Court of Quarter Sessions of Lackawanna County, No. 258, 

February Sessions, 1904. 

RULE TO QUASH INDICTMENT. 

Commonwealth vs. Patrick J. O'Boyle. 

A district attorney found a citizen charged with the crime of bribing coun- 
cilmen. There was a warrant out for his arrest. The warrant could not 
be served because the officer could not find the defendant, after diligent 
search. The statute of limitations would run before the next grand jury. 

Held: That under these circumstances it was the bounden duty of the repre- 
sentative of the commonwealth to bring the matter before the court,' 
and ask permission to present an indictment to the grand jury, then sit- 
ting, without a preliminary hearing or a previous binding over of the 
said defendant to appear at court. 

W. R. Lewis, District Attorney, with him J. H. Torrey arid F. E. 
Beers for Commonwealth. 

Messrs. Willard, Warren, Knapp, C. P. O'Malley and J. T. 
Lanahan for defendant. 

Opinion by Edwards, P. J., May 23, 1904. 

• - 

While there are seventeen reasons assigned to show cause why the 
indictment in this case should not be quashed, we shall consider only 
two of them. 

1. That the grand jury which found the indictment was influenced 
by an interview with Mr. Sturges published in a newspaper and circu- 
lated among the grand jurors and read by some of them while they were 
in session. 

2. That the indictment was found without a preliminary hearing 
and a previous binding over. - 

At the time the motion for a rule was made we discovered the ref- 
erence to the grand jury, and for the more secure safe-guarding of the 
secrecy of the grand jury room and of the. rights of the grand jurors, 
we ordered the testimony to be taken in open court and not by deposi- 
tions in the usual course of such proceedings. The testimony was, 
therefore, heard before the court in banc. It soon appeared that the prop- 
osition of counsel for the defendant was to call a number of the grand 
jurors and interrogate each of them as to the motives that influenced 
them in voting for a true bill against the defendant, and also to ascer- 
tain how far they were influenced in their action by the reading of the 
Sturges interview. The proposition was so palpably contrary to prin- 
ciple and precedent that we excluded the testimony and would not' per- 
mit any grand juror to disclose the secrets of the grand jury. 

As to the second reason we state that there can be no dispute as to 
the exact circumstances under which the indictment was submitted to 
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the grand jury. On January 8, 1904, the district attorney presented,, 
under oath, the following petition to the court: 

"The petition of W. R. Lewis, district attorney of Lackawanna 
County, respectfully represents : That an indictment has been drawn in 
his office in the above entitled case, charging the defendant, Patrick J. 
O'Boyle, with the offence of offering and paying bribes to Wade.M. 
Finn and others, members of the Select Council of the City of Scran- 
ton, in March, 1902 ; that a warrant was issued on Saturday, the 2d day 
of January, 1904, by W. S. Millar, magistrate of the City of Scranton, 
and that diligent efforts have been made to serve the said writ, but that 
the defendant at the time of the issuing of the said warrant was and 
ever since has been out of the State of Pennsylvania, and that the said 
warrant has been returned "not served* for the* reason that the defendant 
is not to be found within the State of Pennsylvania ; that if the said in- 
dictment is not presented to the present grand jury the statute of limi- 
tations will have run against the defendant before the meeting of an- 
other grand jury. Wherefore, your petitioner prays that he may be 
permitted to present the said indictment to £he grand jury now sitting, 
without a preliminary hearing or a previous binding over of the said 
defendant to appear at court." 

With the petition was submitted the indictment, and the court,, 
after due consideration, made the following order : 

"Now, January 8, 1904, upon filing petition and affidavit, the dis- 
trict attorney is permitted to lay the within indictment against Patrick 
J. O'Boyle, the defendant, before the grand jury now in session, without 
a preliminary hearing of the said defendant or binding him over to ap- 
pear at court. By the Court." 

Tlie course pursued by the district attorney was in strict accord- 
ance with the procedure usual in such cases. Indeed it appears that 
unusual care was taken in this case. Counsel for defendant cite Conu 
vs. Brown, 23 Sup. Ct., 470. While it was so cited for a particular pur- 
pose, the Brown case is the latest and strongest authority , against the 
defendant Brown, with others, members of the school board, was 
charged with conspiracy to extort or take money for the appointments 
of school teachers. The matter was brought to the attention of the dis- 
trict attorney. In the exercise of his duty he presented an indictment 
against Brown, et al., to the grand jury. Confining ourselves to Brown, 
it does not appear that he was out of reach of process. There was no 
warrant, no preliminary hearing or binding over, no petition to the 
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court for leave to send' in the indictment, and no formal submission by 
the court to the grand jury of the conspiracy investigation. It appeared 
that a committee of the board of public education had investigated the 
charges in question. This was reported to the district attorney and 
here follows a recital of what he did. He took the bill to one of the 
judges of the court. Using his own words 1 "Judge Beitler agreed 
with me that the matter was of sufficient public importance to prefer 
the bills, and authorized me, and in fact directed me, to send those bills 
before the grand jury. I went in person with the bills before the grand 
jury and the witnesses were then called and the bills were found." En- 
dorsed on the bill were these, words : "Presented to tne grand jury by 
district attorney by authority of A. M. Beitler, Judge." This endorsement 
was not written by the judge; nor was it placed there by his express 
direction. Nor was the statute of limitation a consideration in the case. 
If an indictment secured under such circumstances will stand the test, 
the indictment in the case at bar should surely pass muster. The strict- 
est forms., of procedure were observed in securing it. Let us examine 
the situation. The district attorney found a citizen charged with the 
crime of bribing councilmen. There was a warrant out for his arrest. 
The warrant could not be served because the officer could not find the 
defendant after diligent search. The statute of limitation would run 
out before the next grand jury met. Under these circumstances, it was 
the bounden duty of the representative of the commonwealth to bring 
the matter before the court. He did this with much more formality than 
is usual in such cases ; but we commend the practice and we think it is 
the correct rnethod of procedure. Under the express authority of Com. 
vs. Brown the indictment must stand. 

It is proper that we should refer to the testimony of the defendant 
and of the officer having the warrant in charge relating to the absence 
of the defendant, and to the effort of the officer to find him. This testi- 
mony taken as a whole could be made the basis of either of two infer- 
ences. Either the defendant was unavoidably absent on legitimate bus- 
iness, or he absented himself to avoid the service of the warrant in this 
case. If the reason of his absence was a controlling element in the de- 
termination of the question before us, we would be bound to adopt the 
. inference that would favor the defendant ; but the reason of his going 
away is of no consequence. 

Defendant's counsel refer with some emphasis to the fact that those 
interested in the prosecution, viz., Mr. Sturges and others, have allowed 
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pensatory damages: Cooper vs. Keeler, i W. N. C, 115; Wilson vs. 
Whittaker, 5 Philadelphia., 358. 

However averse we are to the trial of slander cases, we are bound, 
in these as well as in other' cases, to hold juries to the duty of heeding 
the instructions of the court on matters of law. 

Rule absolute. 



In the Court of Comr.ion Pleas of Lackawanna County, No. 513, No- 

vember Term, 1903. 

EXCEPTIONS. 

In Re Appeal of Duntnore School District from Report of Borough 

Auditors for 1903. 

Where exceptions to the settlement of a school district treasurer's accounts 
involve no dispute as to facts, it is a mistake to award an Issue. 

Whether such treasurer is entitled to one or two per cent on the moneys 
passing through his hands, is a question of law and can be determined 
by the court upon exception. 
"An issue may be necessary to determine whether the treasurer is entitled to 
receive credit for the paying out of money raised by a temporary, loan, 
when there is doubt as to the authority under which the loan was made. 

Hon. Thomas J. Duggan for plaintiff. 

Messrs. I. H. Burns and G. S. Horn for defendants. 

Opinion by Edwards, P. J. May 23, 1904. 

The term "exceptions" is somewhat misleading in this proceeding, 
which is an appeal of the Dunmore School District from the report cff 
the Borough auditors settling the account of the treasurer of the school 
district. The auditors filed their report in the office of the clerk of the 
court. The school district, after entering its appeal, filed exceptions to 
certain items in the report of the auditors. These exceptions relate 
only to the settlement of the school district treasurer's accounts and 
constitute the specifications of the grounds on which the- appeal is 
based. The exceptions are to two items in the auditors' report. 

The case was placed on the last argument list and came before the 
court in banc. The questions raised by the exceptions were not fully 
argued upon the merits. A contention arose between counsel on a 
question of practice. Counsel for the school treasurer claim that the 
-matter cannot be determined without an issue being first framed by the 
court and submitted to a jury in the orderly course of trial. Counsel 
on the other side contend that an' issue will be allowed only where there 
is a dispute as to facts, because the act of assembly expressly says that 
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"the court may direct an issue to determine disputed questions of fact, 
if necessary." We are of the opinion that it is a mistake to award an 
issue where there is nothing involved but a question of law to be decided 
by the court: Scranton School District vs. Simpson, 133 Pa., 202. 

In the present case the first exception is to the compensation of the 
treasurer. Is he entitled to one or two per cent on the moneys passing 
through -his hands? This is a question of law purely and can be deter- 
mined by the court upon exception ; but we cannot make a final disposi- 
tion of the question now, for the reason that neither side to the contro- 
versy has been heard on this point. 

The second exception questions the right of the treasurer to 
receive credit for the sum of about $24,000 paid out by him for the 
school district, the money having been raised by means of a "temporary 
loan." In the light of the depositions submitted there may be ~some 
doubt as to the authority under which the money was borrowed, and 
that an issue is necessary to determine this question, there being on the 
minutes of the school board a resolution authorizing the loan and a 
subsequent resolution rescinding the former one. Nevertheless we 
believe that the school district is estopped from raising this question. 
The money was used to pay the debts of the school district. If the case 
were before us now for final determination we would dismiss this ex- 
ertion. 

Therefore, in our judgment, there is only one question to be argued 
and considered in this case, and that is a question of law. So as to give 
both sides an opportunity to be heard we shall direct a re-argument of 
this case within the limitations indicated in -this opinion. 

We do not want to be understood as conceding the proposition that 
even where there are disputed facts an issue is a matter of right. The 
granting of an issue in such case is optional with the court. The act of 
assembly is plain on this question. 
Re-argument ordered. 



A bond securing payment of monthly instalment of alimony is held, 
in Burnside vs. Wand (Mo.) 62 L. R. A. 427, not to be within the terms 
of a statute providing that, in cases of actions upon bonds "for the 
breach of any condition other than the payment of money," or for "any 
penal sum for the non-performance of any covenant or written agree- 
ment," the judgment shall be for the whole amount of the bond, which 
shall remain as security for future defaults, and the execution^ shall be 
for the damages accrued. The form of judgment on penal bo»ds is the 
subject of a note to this case. 
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In the Court of Common Pleas of Lackawanna County, No. 63, No- 

vember Term, 1903. 

DIVORCE. 

RULE FOR A DECREE. 
Rose Zeno vs. Albert Zeno. 

Where there is no personal service of a subpoena the libellant's testimony, 
as to the desertion, is clearly incompetent under the statute and must 
be disregarded. 

The act approved 28th of April, 1903, P. L. 326, which is a supplement of the 
act of 26th April, 1850, does not give the courts jurisdiction of causes of 
divorce arising in a foreign state or country, unless the parties have a^ 
domicil in the state where the proceedings are instituted. 
- Domic il is the true test of jurisdiction. 

Even if the legislature undertook to give the courts jurisdiction where the 
parties to be affected had no domicil in the state, such jurisdiction 
would not be valid. While the statute allows the courts of this state 
cognizance of causes of divorce originating without the state that is 
subject to the limitation that in some way the respondent is brought 
within the jurisdiction of our courts. 

Where after the cause of divorce has arisen the injured party betakes him 
or herself to this state he or she cannot thereby draw the domicil of the 
other party in it so as to give our courts jurisdiction. The redress 
must be brought in such cases In the forum of the respondent. 

Mr. F. E. Boyle for respondent. 

Opinion by Kelly, A. L. J. May 23, 1904. 

The record and evidence in this case suggest two reasons why a 
decree cannot be granted : ( 1 ) There is no competent proof of the de- 
sertion complained of, and (2) we have no jurisdiction. 

According to the testimony of the libellant she met the respondent 
in Scranton some four years ago, and went with him to Binghamton, 
N. Y., where they were married: They went to Syracuse, N. Y., where 
they lived together for about three months when the respondent de- 
serted her.- She stayed there some four months after the desertion in 
order to earn money enough to come home, when she returned to 
Scranton and has" lived. here with her mother ever since. Her sister 
was called as a witness in her behalf who testified that after libellant's 
marriage she was absent about seven months when she returned and 
stated to her that she and her husband lived together about three 
months when he left her without cause, and that she earned enough in 
four months to come home. Another witness also testified to practically 
the same declaration by the libellant upon her return after an absence 
of about seven months. 

There being no personal service of -the subpoena the libellant's 
testimony as to the desertion is clearly incompetent under the statute 
and must be diregarded, and the only evidence we have left is her 
•declarations made four months after the alleged desertion. This is 
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certainly hearsay evidence. It would require a ricidulous stretch of the 
doctrine of res gestae to make such declarations competent, and there is 
no authority for such a proposition. Catterson vs. Catterson, 22 Pa.,. 
275, and Howe vs. Howe, 16 Sup. Ct. Rept. 193, cited by libelant's 
counsel, fall far short of sustaining any such principle. 

On the question of jurisdiction counsel relies upon the Act 
of Assembly approved 28 April, 1903, P. L. 326, which is a supplement 
of the Act of 26 April, 1850. This Act would appear upon the surface 
to give us jurisdiction, but we must bear in mind the interpretation of 
similar acts which we find in the decisions, namely, while the, courts may 
obtain jurisdiction of causes of divorce arising in a foreign state or coun- 
try, it can only be obtained when the parties have a domicile in the state 
where the proceedings are instituted. Domicil is the true test of juris- 
diction : 9 Am. & Eng. Enc. of Law, 742, 2d Ed., and even if the legis- 
lature undertook to give the courts jurisdiction where the parties to be- 
affected had no domicil in the state, such jurisdiction would not be 
valid: Ibid 741. Archbald, recently President Judge of this court, in 
Conrad vs. Conrad, 1 Lacka. Jurist, 34, clearly 'stated the principle in 
the following language: "Upon looking at the depositions it appears 
that the parties were married in Chicago and that the libellant was de- 
serted by her husband there. Subsequently she came to this state. This 
gives no jurisdiction to decree a divorce. While the statute allows the 
courts of this state to take cognizance of causes of divorce originating 

without the state that is subject to the limitation that in some way the 
respondent is brought within our jurisdiction. Where after the cause 

of divorce has arisen the injured party betakes him or herself to this 
state, he or she cannot thereby draw the domicil of the other party into 
it so as to give us jurisdiction. The redress must be brought in such 
cases in the forum of the respondent: Bishop vs. Bishop, 30 Pa. 412;. 
Colvin vs. Reed, 55 Pa. 375 ; Reel vs. Elder, 62 Pa. 308 ; Ralston's Ap- 
peal, 93, Pa. 133. Great injustice and hardship would result from any 
other rule, and this is well illustrated in the recent case of Board of Char- 
ities, etc., of Philadelphia vs. Moore, 6 Pa. C. C. Rep. 66." To the same 
effect was the opinion of Gunster, Judge, in Tucker vs. Tucker, ibid, 
263, Connolly, Judge, in Bennett vs. Bennett, ibid, 453, Rice, P. J. 
in Marian vs. Marian, 3 Kulp, 471, and our own case of Barry vs. Barry 
that for cause occurring without the state the domicil of the respondent 

being out of the siate and there being no personal service, we have no 
jurisdiction. 

The rule to show cause why divorce shall not be decreed is dis- 
charged and the libel dismissed at the cost of the libellant. 
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In the Court of Common Pleas of Lancaster County, No. y6, October 

Term, 1902. 

REPLEVIN— DEFECTIVE BOND— AFFIDAVIT OF DEFENCE. 

Rehm vs. Askew et al. 

Where goods levied on under a landlord's warrant were replevined by the 
lessees wife, on whose replevin bond a married woman was the surety 
no objection being- made thereto and judgment was entered for want of 
an affidavit of defence, the plaintiff will not be ruled to perfect her 
bond and the defendant permitted to file an affidavit of defence on a 
petition not embodying a prayer for the opening: of the judgment. 

The fact that the surety on a replevin bond is a married woman, the bond 
being approved by the prothonotary and his action unappealed from, 
does not render the writ of replevin absolutely nugatory and void. 

The court will not open; at the instance of new counsel, a judgment allowed" 
to be entered through the failure to take the right' course, or mistake 
of law, or negligence of former counsel for the defendant. 

Messrs. Reilly & Reilly, for defendants and rules. 

Messrs. A. H. Powden and William C. Rehm, contra. 

Opinion by Landis, J., September 26, 1903. 

On February 24, 1902, George M. Askew issued a landlord's war- 
rant against Harry F. Rehm, and, by virtue thereof, causedxertain per- 
sonal property, which was then upon the premises occupied by said 
Rehm, to be levied upon by a constable as bailiff. On February 27, the 
plaintiff, having given bond in the sum of $200,replevined the said goods, 
and the sheriff, in pursuance of "the writ issued for that purpose, deliv- 

1 

ered the same to the plaintiff. It appeared that Mrs. Charles F. Eden — 
who, it is now admitted, was a married woman — became surety on the 
replevin bond ; but the bond, though with this insufficient security, was 
approved by tfie prothonotary, and Mr. Askew, who was represented by- 
counsel at that time, made no application to the court to have the 
prothonotaryV act reviewed. The proceedings to this extent were, 
therefore, upon their face, strictly in accordance with the Act of April 
19, 1901, P. L. 88, for the 8th section of that act provides that "the 
prothonotary shall, in the first instance, fix the amount of the bail, and 
approve or reject the security offered. His action, in either regard, shall 
be subject to revision by the court." 

The plaintiff, on December 13, 1902, filed a declaration, supported 
by affidavit, setting forth that the articles replevined had been purchased 
by her out of frer own separate earnings, with the exception of a bed- 
rpom suit, which she had received from her mother as a wedding gift. 
This declaration was duly served upon the defendant's attorney on 
December 15, 1902. He, however, filed no affidavit of defence and the 
plaintiff, on January 17, 1903, moved the court to enter judgment in her 
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favor for want of an affidavit of defence, as provided for by the 5th 
section of the said act. The court, thereupon, with notice to defend- 
ant's counsel, entered judgment as prayed for. 

However, on March 19, .1903, the defendant secured another attor- 
ney — his original counsel having withdrawn from the case — and then 
presented his petition and obtained these rules. The grounds upon 
which he now rests his case are : First, that the security on the bond 
being a married woman, the whole proceeding was utterly void; and, 
secondly, that defendant's former attorney was unaware of the necessity 
of filing an affidavit of defence, and therefore did not do so. 

It will be observed that judgment has been entered in favor of the 
plaintiff. As long as this remains, it would seem futile to permit the 
filing of an affidavit of defence, because, even if this were done, it could 
not affect the judgment. The prayer of the defendant's petition is not 
for the opening of the judgment, but merely that the plaintiff shall be 
directed to perfect her bond, and that the defendant be permitted to file 
an affidavit of defence. The endorsement on the petition is no material 
part of it. The mere statement of this proposition, we think, will be 
sufficient to dispose of the rule relating to the filing of an affidavit oi 
defence. 

Nor do we think there is any merit in the proposition that the issu- 
ing of the writ of replevin was absolutely nugatory and void. A bond 
was given to the prothonotary, as is provided by law. True, the security 
was not sufficient, and the counsel who caused the writ to issue perhaps 
knew, or at least he should have known, that fact, and should have 
corrected it when it came to his knowledge ; but if he did not do so, the 
defendant had his remedy by appealing to the court, and he failed to take 
advantake of it. He is not, therefore, in a position at this time to com- 
plain. In addition, it is not" a sufficient excuse for him to say that his 
counsel neglected to take such steps as were necessary for the proper 
presentation of his case. As has been properly stated in 1 Black on 
Judgments (2d ed.), section 341, page 524 : "In a majority of the states 
the courts have steadily refused to set aside a judgment on the sole 
ground of the neglect or carelessness of the attorney for the party 
against whom it was rendered. The act or omission of the attorney is 
the act or omission of the client, and no negligence will be excusable in 
the former which would not be excusable in the latter." Again, it is 
said : "But if the mistake made by the attorney was a mistake of law, 
such relief cannot be granted. This principle is applied not only where 
he was in error, legally speaking, as to the rights or duties of his client, 
" or as to the legal effect of substantive facts in the case, but also where 
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the attorney takes a wrong course, or fails to take the right course, in 
consequence of his ignorance or misunderstanding of the rules of proce- 
dure :" i Black on Judgments (2d ed.), section 340, page 524. See,. 
also, Hoopes' Estate, 185 Pa. 167. We are, therefore, of opinion that 
these rules should be discharged. 1 

Rules discharged. 



In the Court of Common Pleas, No. 5, of Philadelphia County, No. 2017, 

January Term, ipoi. 

HUSBAND AfiTD WIFE. 

Becker vs. Becker. 

When, in an action brought by a wife against her husband's father and 
mother for the alienation of her husband's affections, it appears that 
plaintiff went to New York with the son of the defendants, a minor of 
seventeen, and was married to him, and as soon as the defendants dis- 
covered the marriage, they consulted counsel in New York, and being 
advised by him that, under the laws of that state, the marriage was 
void, they instituted proceedings to have it annulled, and there is no 
evidence that the defendants prevented their son from returning to the- 
plaintiff,* nor that they had alienated his affections, a non-suit will be 
entered. 

Mr. Eugene Raymond, for plaintiff. 

Mr. Frank P. Prichard, for defendant. 

Opinion by Ralston, J., April 30, 1904. 

This was an action brought by a wife against her husband's father 
and mother for the alienation of her husband's affections. It appeared 
that the plaintiff had lived in the defendants' house as a servant for 
about three .years. On September 25, 1900, the plaintiff went to New 
York with the son of the defendants, a minor seventeen years of age r 
and was married to him. They returned to Philadelphia, the plaintiff 
going to her brother's house, and her husband to that of his parents. 
On November 1, 1900, the plaintiff gave birth to a child. Before the 
parents discovered this marriage, the defendant, Caspar Becker, sent 
his wife to New York with their son, as they were very much opposed to 
his relations with the plaintiff. When they discovered that he was 
married to her, they consulted counsel in New York, and, being advised 
by him that under the laws of that state the marriage was void, they in- 
stituted proceedings to have it annulled. There is no evidence to show 
that the parents have prevented their son from returning to the plaintiff, 
nor that they alienated his affections. Indeed, they seem to have acted 
as parents, with the welfare of their child in mind, should have acted ; 
their son being but seventeen years of age, and they being advised that 
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his marriage was void, quite properly took steps to have it annulled. 

There is no evidence whatever in the case which would have justi- 
fied a jury in finding a verdict against the defendants, and consequently, 
the trial judge properly entered a non-suit. 



In the Court' of Common Pleas of Lackawanna County, No. 596, 

November Term, 1901. 

DEMURRER TO PLAINTIFFS STATEMENT. 

City of S crouton vs. N. G. Robertson. 

It was clearly the legislative intent that the assessments, authorized by the 
Act of May 18, 1871, P. L. 896, should be against both the property and 
the owner. 

Where a declaration fails to exhibit whether the assessment alleged is per- 
sonal against the defendant or merely against the lands described in 
the statement, it is defective in a material particular and fails to dis- 
close a cause of action. 

•The provisions of the Act of 1871, relating to the City of Franklin, are essen- 
tially the same as those of Section 22, Art. 15, Act of May 23, 1889, P. L. 
277, which relates to the government of third class cities. 

While the Act of 1889 confers upon the city power to collect a paving assess- 
ment by common law action, it is to be noted that Section 22 does not 
purport to subject the assessment to that remedy unless it has been 
registered. 

Registration must be proven upon the trial as an element of the city's case 
and, being necessary to be proven, it must be averred in order that the 
declaration may show a cause of action. 

David J. Davis, City Solicitor for plaintiff. 
Messrs. Welles & Torrey, for defendant. 
Opinion by Newcomb, A. L. J., June 6, 1904. 

This action is assumpsit on a claim for a paving assessment. The 
-demurrer attacks the statement on three specific grounds, viz. : That it 
sets forth (1) no copy of the ordinance; (2) no copy of the assess- 
ment, both of which are therein referred to; and (3) that assumpsit 
will not lie on the cause of action as stated. After the demurrer was filed, 
at the request of the city, leave was granted to amend its statement by 
adding a copy of the ordinance. The statement was thus perfected in 
that respect, and the controversy reduced to the questions raised by the 
other two reasons. 

The learned counsel for the city relies on the case of Franklin vs. 
Hancock, 204 Pa., no, as authority for his contention that assumpsit 
is an appropriate remedy for the recovery of such assessment. An ex- 
amination of that case shows that the right to sue* in assumpsit was there 
rested on the fact tnat by the schedule of assessments it was made to 
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appear that there was a personal assessment against the owner as well 
as an assessment against the lot, which was held to be in accordance 
with the intent of the Act there under consideration, viz, the Act of May 
18, 1871, P. L. 896, conferring »pon the city of Franklin the power to 

1 

make the assessments in that way; for the Court says, "It was clearly 
the legislative intent that the assessments authorized by the Act should 
be against both the property and the owner.' ' 

This, then, brings into view the force of the second ground of de- 
murrer, i. e., the absence of any copy of the alleged assessment. We 
take that to mean "schedule of assessment." If that were exhibited it 
would appear whether the assessment alleged is personal against the 
defendant or merely against the lands described in the statement. The 
question is not answered by reference to the declaration. All that is 
there said is the other way. It avers that "in pursuance of said ordin- 
ance an assessment was regularly and lawfully made against the de- 
fendant's property/ etc., *'in the manner provided by law." If, there- 
fore, as is contended by the city, the provisions of the Act of 1871 re- 
lating to the city of Franklin are essentially the same as those of Sec. 22, 
Art. 15, Act of May 23, 1889, P. L. 277, relating to the government of 
third class cities, under which the assessment in question here was made, 
it follows that the declaration is defective in a material particular and 
fails to disclose a cause of action. 

But passing that and conceding that the Act of 1889 confers upon 
the city power to collect a paving assessment by a common 
law action, it is to be noted that the section relied upon doesn't 
purport to subject the assessment to that remedy unless it 
has been registered. Accordingly in Scranton.vs. Sturges, 202 Pa., 182, 
the Supreme Court said, "That Act" (May 23, 1889, supra) "by any 
fair interpretation bases the right of recovery on a lien filed : scire facias 
thereon will result in a general judgment by the terms of the Act, but 
a general judgment cannot be obtained on an unregistered claim by the 
common law action of assumpsit." Registration being essential to the 
maintenance of the action, it would necessarily have to be proven upon 
the trial as an element of the city's case. If necessary to be proven it 
must be averred, in order that the declaration show a cause of action. 
There is no such averment here. Neither is there anything to show 
the fact by intendment. The declaration is entirely silent on the subject 
of registration. Hence, we feel constrained to hold that both the second 
aijd third grounds of demurrer are well taken, and inasmuch as the city 
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has formally joined issue on the demurrer we are required to enter final 
judgment at this time. 

The only other cause assigned for demurrer is the general objec- 
tion that assumpsit will not lie in any event to recover a municipal as- 
sessment. We are not prepared to say that that is now an- open question, 
but we do not undertake to pass upon it in this case. 

The demurrer is sustained and judgment thereon directed to be en- 
tered in favor of the defendant. 



In the Court of Common Pleas of Lackawanna County, No. 752, 

•November Term, 18pp. 

EXCEPTIONS TO REFEREE'S REPORT. 

I. W. Mock vs. Andrew Rauschmaycr. 

The test of an alderman's jurisdiction Is the sum demanded. Where it appears 
that the mutual dealings of parties in which the debits and credits 
exceeded three hundred dollars ($300.00) and it was neither alleged nor 
shown that any of the credits allowed by the plaintiff were fictitious, 
nor that he had relinquished any part of his account in order to reduce 
his claim to the statutory figure, the alderman would have jurisdiction. 

Where the plaintiff's claim has been reduced to or below the statutory figure, 
the justice has jurisdiction. — Collins vs. Collins, 27 Pa., 387. 

Mr. R. A. Zimmefman, for plaintiff. 

Messrs. O'Brien, Martin & Fitzgerald, for defendant. 
Opinion by Newcomb, A. L. J., June 6, 1904. 

This case is in court upon appeal from the judgment of an alder^ 
man. The question raised by the exceptions is whether the alderman 
had jurisdiction under the statute limiting his jurisdiction to claims not. 
exceeding $300. It appears by reference to the transcript that judg- 
ment was entered against the defendant in the sum of $193.84 for want 
of an affidavit of defense to the plaintiff's probated claim in accordance 
with the Act of 7th July, 1879, P. L. 194. Upon the trial before the 
Referee the defendant put this claim in evidence. It is thus made to 
appear that the sum claimed was the balance of an alleged account of 
the mutual dealings of the parties, covering a period of about two years, 
in which the debits and credits were itemized. The total of each side of 
the account exceeded $300. While there was dispute at the trial before 
the Referee as to certain credits to which the defendant claimed to be 
entitled, it was neither alleged nor shown that any of the credits allowed 
by the plaintiff in mafting up his account were fictitious, nor that he had 
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relinquished any part of his account in order to reduce his claim" to 
the statutory figure. 

This would seem to bring the case directly within the rule laid down 
in Collins vs. Collins, 37 Pa., 387, where it was held that "the result of 
the authorities seems to be that where the plaintiff's claim, however 
large, has been reduced to or below $100 by direct payments, or by deal- 
ings that amount to, or are admitted to be actual payments the justice 
has jurisdiction. The sum demanded is the test of jurisdiction." This 
case was decided in 186 1 and has been cited with approval ever since. 
We refer to a few of the cases : Bower vs. McCormick, 73 Pa., 427 ; 
McFarland vs. O'Neil, 155 Pa., 260: Zimmerman vs. Snyder, 9 Sup. 
Ct. 201. 

The exceptions are overruled, the report of the Referee is con- 
firmed, and judgment directed accordingly. 



In the Court of Common Pleas No. 5, Philadelphia County, No. 235, 

March Term 1904. 

CERTIORARI. 

Commontvealth vs. Nice & Schreiber. 

The proper practice to recover the penalties imposed by seotions 7 and 8 of 
the Act of July 10, 1901, P. L. 643, relating to "renovated butter," is, 
under section 7, for the justice to .issue a summons in a civil action, and, 
after hearing, to enter a judgment for the amount of the penalty and 
costs; .and, under section 8, to issue a warrant for the defendant, and, 
after hearing, to hold him for trial if the evidence warrants it. When 
the justice issues a warrant under section 8, and, after hearing, fines 
the defendant $100 and costs, he exceeds his jurisdiction. 

Mr. Charles L. Brown, for plaintiff. 

H. R. Edmunds, for defendants. 

Opinion by Ralston, J., April 20, 1904. 

The record shows that on July 7, 1903, John M. Hall made an affi- 
davit charging the defendants with offering and exposing for sale and 
selling "renovated butter," without having procured a license, in viola- 
tion of section 7 of the Act of July 10, 1901, P. L. 643, and, further, 
that the deponent made the information for the purpose of enforcing 
the collection and payment of the penalty prescribed in the said section. 
Upon this affidavit the magistrate issued a warrant, and the defendant 
was arrested, and, after hearing, fined $100 and costs. 

The 7th section of the act provides that "Every person . . . 
who shall manufacture, sell, or offer or expose for sale, or have in his 
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- . . possession, with intent to sell, 'renovated butter/ in violation of 
any of the provisions of this act, . . . shall, for every offence, for- 
feit and pay the sum of $100, which shall be recoverable, with the costs, 
. . . by any person suing in the name of the Commonwealth, as 
debts of like amount are by law recoverable ;" and justices of the peace 
are given jurisdiction to hear and determine actions for the recovery of 
penalties. 

The proper proceeding under this section is to issue a summons 
and proceed as in any other case for the collection of a debt. In a pro- 
ceeding under this section the defendant is not liable to arrest; if the 
informer wishes to collect the penalty prescribed; he must proceed bv 
civil action. 

Section 8 of the act provides that, "In addition to the above pen- 
alty, every person . . . who violates any of the provisions of this 
act shall be deemed guilty of a misdemeanor, and, upon conviction, shall, 
be punished for the first offence by a fine of not less than $100 nor more 
than $300, or by imprisonment in the county jail for not more than 
thirty days, or both, at the discretion of the court." 

This section makes the violation of the provisions of the act a 
criminal offence. Under it the defendant may be arrested and held for 
trial, and, upon conviction, may be sentenced by the court. A magistrate 
has no jurisdiction to impose a sentence under this section. 

In the present case, a warrant was issued under the provisions of 
section 8, and, after hearing, the defendant was fined $100 and costs. 
This was beyond the jurisdiction of the magistrate ; he had power only 
to hold the defendant for trial. 

The jurisdiction of a justice, under section 7, is to issue a summons 
in a civil action to recover the penalty, and, after hearing, to enter a 
judgment for the amount of the penalty and costs. Under section 8, the 
jurisdiction is to issue a warrant for the defendant, and, after hearing, 
to hold him for trial if the evidence warrants it. 

As it appears that the magistrate exceeded his jurisdiction in sen- 
tencing the defendant under section 8, the judgment is reversed. 



A mechanics' lien, is held in Zabriskie vs. Greater America Expo- 
sition Co. (Neb.) 62 L. R. A. 369, to attach to a leasehold interest and 
to buildings erected by one tenant and sold to another who has acquired 
a lease of the same interest, notwithstanding the removal of the build- 
ings at the end of the term is expressly required by the lease. The 
other cases on the question of mechanics' liens upon buildings, distinct 
from the land, are collated in a note to this case. 
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In the Court of Common Pleas, No. 5, Philadelphia County, No. 3229, 

September Term, 1903. 

RULE TO SHOW CAUSE WHY CAPIAS SHOULD NOT BE 

QUASHED. , 

Powell vs. Perkins., 

Under the Act of July 9, 1901, section 6, P. L. 614, a capias ad respondendum 
may be served either by arresting- the defendant and holding him to 
bail or by serving- the writ as a summons. When the defendant enters 
bail after the issuance of the writ, without a previous arrest, he waives 
the formality of the arrest, and he cannot afterwards be arrested under 
the writ, nor can either party complain that no arrest was made. It*fol- 
lows that a writ issued against a minor defendant, who, under the act- 
is not liable to arrest, must be quashed, x when bail was entered for the 
defendant in the sum required without an arrest. 

Mr. A. S. L. Shields, for plaintiff. 

1 

Mr. Charles Biddle; for defendants. 
Opiniori by Ralston, J., April 21,- 1904. 

On November 7, 1903, a capias ad respondendum was issued 
against the defendants, returnable the second Monday of November, 
1903, and bail fixed at $1,200. Both the defendants are minors. The 
writ was never served upon either of them. On the same day, counsel 
for the plaintiff wrote to counsel for Charles P. Perkins, the father of 
the defendant, Polly Perkins, informing him that a capias had been is- 
sued and bail fixed at $1,200. On November 16, 1903, Mr. Perkins en- 
tered bail for his daughter in the sum required. 

The act of July 9, 1901, P. L. 614, relating to the service of process, 
provides: 

"Section 6. The writ of capias ad respondendum may be served 
by the sheriff of the county in which it is issued in any one of the fol- 
lowing methods: 

"(a) By arresting the defendant, other than a minor or a married 
woman, and holding him to bail, or committing him to jail for want 
thereof; or 

"(b) If the defendant be a minor or married woman, or if, from 
any cause, the defendant is liable to arrest, but is not arrested, then by 
serving the writ as in case of a summons ; in which event the cause shall 
proceed with the same effect as if a summons in trespass had been duly 
served." 

The plaintiff may, therefore, proceed in either of two ways, by ar- 
resting the defendant and holding him to bail or by serving the writ as a 
summons; In the present case there was no attempt to serve the writ as 
a summons, consequently there was no other way to proceed except by 
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arrest. This course the plaintiff adopted. The defendant, being a 
minor, was exempt from arrest. It is urged, however, that no arrest 
was made, and that the entry of bail was gratuitous and should be dis- 
regarded. If this is true, the writ should not be quashed, but should be 
treated as any other writ which has issued but has not been served. Is 
this position sound? Must the sheriff take the defendant bodily into 
his custody? He may do so, but it is not necessary. The defendant 
may surrender himself and give bail, or he may simply enter bail. In 
either of these cases, he waives the formality of an arrest, just as when 
a summons is issued and not served, the entry of an appearance is a 
waiver of the service. Suppose, in this case, the defendant were liable 
to arrest, could she maintain that the entry of bail was to be disregarded 
and the bail bond declared void because she had not been actually ar- 
rested? Certainly not; because, by entering bail, the arrest and all 
proceedings up to the time when the defendant must either enter bail or 
be committed are waived. Nor can the plaintiff, having chosen to pro- 
ceed by arrest and having reached the point where the defendant has 
entered bail, claim that the entry of bail is a nullity because the sheriff 
did not take the defendant's body into his custody. After bail has been 
entered, the object of the writ has been attained ; the defendant cannot 
afterward be arrested under the writ, nor can either party complain that 
no arrest was made. 

The defendant must be regarded as having been arrested and held 
to bail, and as she was not liable to arrest, the writ should be quashed : 
Vocht vs. Kuklence, 119 Pa. 365 ; Whalen vs. Gabell, 120 Pa. 284. 

The rule to quash the capias ad respondendum, issued in the above 
case against Polly Perkins, is made absolute. 



A judgment for plaintiff in an action to remove from his land a 
permanent wall erected by defendant, which can not be removed by 
legal process, in which action the plaintiff asks only for the relief 
appropriate in a legal action to recover real property, is held, in Hahl 
vs. Sugo (N. Y.) 61 L. R. A. 226, to be a bar to a subsequent suit in 
equity to compel the removal of the wall under statutes establishing one 
form of action, and requiring the complaint to state the facts constitut- 
ing the cause of action, and demand the judgment to which plaintiff 
supposes himself entitled. 



Fixing the rates to be charged by an interstate carrier for car- 
riage, within the state, of a shipment which is delivered to the carrier 
at a point in another state, is held in Southern Express Co. vs. Goldberg 
(Va.) 62 L. R. A. 669, to be beyond the power of a state. 
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In the Court of Common Pleas, No. 2, Allegheny County, No. 479, 

October Term, 1903. 

CASE STATED. 

TAXES— LIEN OF— FAILURE TO REVIVE AS REQUIRED 
BY ACTS OF MAY 4, 1899, AND IUNE 4, 1897. > 

Hamill vs Andresak. 

The special Acts of May 1, 1861, P. L. 450, and its supplement of April 8, 1862, 
P. Li. 327, regulating the collection of taxes in Allegheny county, are 
repealed by the general act of May 4, 1889, P. L. 79, amended by Act of 
June 4, 1897, P. L. 122, at least so far as the perpetuity of liens there- 
under is concerned, and, therefore, the lien of taxes in Allegheny county 
is lost, unless revived in accordance with the general acts mentioned. 

Mr. S. R. McClure, for plaintiff, cited State Deposit and Trust Co. 
vs. Fricke, 152 Pa. 231 ; Seifried vs. Com., 101 Pa. 200, and Malloy vs. 
Com., 115 Pa. 25. Also State vs. Township Commissioners (N. J.), 
3 Cent. Repr. 351. 

Mr. Daniel Harrison (Mr. R. E. Stewart with him), for defendant. 
Opinion by Rodgers, J., March 31, 1904. 

The above came on for argument upon a case stated substantially 
as follows: On September 24, 1903, defendant made a conveyance to 
plaintiff of two certain lots of ground, being Nos. 68 and 19 in John 
Dalzell's Ravine Plan, situate in the borough of North Braddock, this 
county, covenanting to convey said lots free of liens and encumbrances. 
Certain tax liens are entered against this property. However, the 
period of more than five years has elapsed since the entry thereof, and 
none of them has been revived by scire facias. 

The question for determination, therefore, is whether the failure to 
revive said liens within the period of five years has rendered them all nulr 
and void and of no effect ; in other words, does the general Act of May 
4, 1889, P. L. 79, relating to tax liens, repeal the special Act of May 1, 
1 861, P. L. 450, and its supplementary Act of April 8, 1862, P. L. 327, 
both being special acts relating to the county of Allegheny in this 
respect. 

It seems to us hardly necessary to discuss this question at length, 
for, although we find many decisions holding that special acts of this 
character are repealed by subsequent general acts, and this especially 
since the adoption of the Constitution as tending to produce uniformity, 
we are of the opinion that this case comes within the rule laid down in 
the case of Philadelphia vs. Baker, 142 Pa. 39, holding that by the pas- 
sage of the Act of May 4, 1889, "it was clearly the intention then, as 
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before, to put an end to perpetual liens." This surely does not contem- 
plate the abolishing of such perpetual liens in Philadelphia alone, but, to 
use the concise and certain language of the act, "that hereafter no coun- 
ty . .' . tax levied shall remain a lien ... for a longer period 
than five years," etc. How, then, can it be contended that the county 
of Allegheny alone shall have its separate system in this regard, or that 
its special acts similar in character to that passed upon in the above- 
cited case shall remain in force? 

We are of the opinion that the Act of May 4, 1889, repeals the Act 
of May 1, 1861, and its supplement, the Act of April 8, 1862, at least 
in so far as the^perpetuity of liens is concerned, "and; therefore, enter 
judgment herein in favor of defendant. 



In the Court of Common Pleas No. 1, Philadelphia County, No. 325, 

March Term, 1904. 

RULE TO DISSOLVE FOREIGN ATTACHMENT.. 

Gibney vs. Pennsylvania Motor Car Company. 

A foreign attachment will be dissolved, unless the non- residence of the de- 
fendants is averred in the affidavit of cause of action, although the writ 
issued against them as such. 

A garnishee may move to dissolve a foreign attachment for an irregularity 
apparent on the record. 

Mr. J. Martin Rommel, for plaintiff. 
.E. P. Smithers, for defendant. 
Opinion by Beitler, J., April 12, 1904. 

The rule is taken by a garnishee. He alleges in the affidavit 
upon which the rule was granted that there was no corporation by 
the name of the Pennsylvania Motor Car Company until months after 
the work was done, to recover for which the suit is brought, but that 
the work was done for a partnership pf that name. 

The plaintiffs, in their affidavit, do not allege that the company 
is a foreign corporation, though they if.\ued their attachment against 
"Pennsylvania Motor Car Company, a foreign corporation formed 
under the law of Washington, D. C." The copy of book account set 
out in the affidavit charges the "Pennsylvania Motor Car Company, 
No. 242 North Broad street." There is, then, nothing on the record 
to sustain a foreign attachment: Howell vs. Tenney Canning Co., 16 
Pa. Superior Ct. 60. 
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» ... 

The status of a garnishee to move to dissolve the attachment for 

an irregularity apparent on the record is, we think, established by 

Steel vs. Goodwin, 113 Pa. 288; Act of April 29, 1891, P. L. 35; 

Barnes vs. Anchor Line, 6 Pa. -C. C. Reps. n-',\ Wells, to use, vs.. 

Hotchkin, 23 W. N. C. 26. 

The rule is, therefore, made absolute. 



In the Orphans' Court of Philadelphia County, No. 493, October 

Term, 1903: 

EXCEPTIONS TO ADJUDICATION. 

Rhoades 1 Estate. 

* 

Declarations of a decedent made to a member of his own family, under cir- 
cumstances which showed that they were not loose nor hasty utter- 
ances, supplemented by testimony, drawn from the witness's own 
knowledge, are admissible to charge the estate, though made in the 
absence of the claimant. . 

Mr. J. R. Morgan, for exceptants. 

Mr. H. B. Powell, contra. 

Opinion by Ashman, J., April 2, 1904. 

The auditing judge awarded the claimant $25, being the balance 
of a loan made by the latter to his father, the decedent. The claim- 
ant's sister testified that the decedent had borrowed money of the 
son, but had repaid the whole amount, less $50, and that, a feto 
months before his death, he had declared to her that he still owed 

* 

the -balance. She added that the executrix afterwards, as the account 
itself shows, paid the claimant $25, leaving an equal sum still unpaid. 
It was objected that the. declarations of the decedent to a third party, 
and in the absence of the claimant, were not admissible to charge his 
estate. They were made, however, to a member of decedent's own 
family, and under circumstances which showed that they were not 
loose nor hasty utterances. Similar, admissions were received in 
% Miller's Appeal, 100 Pa. 568; and in Sourwine vs. CUypool, 138 Pa. 
126, it was said of declarations to third parties, that "if they are 
sufficiently clear, full and precise, and relate to existing facts, they 
are competent." In the present instance, the declarations were sup- 
plemented by the testimony, drawn from her own knowledge, of the 
witness. 
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The fact seems to have been overlooked that the estate was in- 
solvent. The accountant paid the debts in full, and was credited in 
the adjudication with the sum of $531.83 as an over-payment from 
her own funds. The claimant was therefore entitled only to a pro 
rata dividend, which appears to amount to $6.80. To this extent the 
adjudication is modified, and the exceptions are dismissed. 



In the Court of Quarter Sessions of Lancaster County, No. 24 January 

Session, 1903. 
RULE TO STRIKE OFF PART OF VERDICT. 

Commonwealth vs. Resh. 

A verdict which imposes costs on a prosecutor but fails to name him is 
futile and inoperative and will be set aside although, before the jury 
was sworn, the name of the prosecutor was endorsed, by request, up- 
on the face of the indictment. 

» 

J. W. Brown, for rule. 

Frank S. Groff, District Attorney, contra. 

Opinion by Landis, J., Jan. 9, 1903. 

•The above' defendant was indicted for keeping a gambling house, 
and upon trial, the jury returned the following verdict : "Nov. 17, 1903. 
Not guilty. Prosecutor two-thirds costs. Defendant one-third." Be- 
fore the jury were. sworn, the following entry was made upon the face 
of the indictment: "Frank Spidle, Pros." Counsel for Spidle now 
contends that because the petit jury failed to insert his name as prose- 
cutor in its finding, Spidle cannot be held responsible for two-thirds 
of the costs, and hence he has obtained the present rule, so that that 
^question may be determined. 

There may, perhaps, have been a general impression abroad that, 
where a prosecutor has been indorsed, by request, upo*i the face of an 
indictment, he need not be named eo nomine in the verdict, in order to 
impose liability upon him. My present investigations, however, lead me 
to beiieve that this is an erroneous view. Section 62 of the act of 
March 21, i860, P. L. 445, after decreeing generally what powers grand 
and petit juries shall have relative to costs, also commands the following 
mode of procedure : "And the jury, grand or petit, so determining, in 
case they direct the prosecutor to pay the costs, .or any portion thereof, 
shall name him in their return or verdict." In demons vs. 06m., 7 W. 
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485, the Supreme Court determined that, where the name of the prose- 
cutor was endorsed, but the jury returned a verdict, "The defendant not 
guilty and that the prosecutor pay the costs," and the prosecutor 
endorsed was, under this finding, sentenced to pay »the costs, the pro- 
ceedings were erroneous, and should, therefore, be reversed. The 
learned court, in a per curiam opinion, say : "The indorsement was to 
compel the defendant to plead; and, though strong, it was not conclu- 
sive evidence that the person named was the culpable prosecutor, and it, 
therefore, did not appear, with the degree of certainty required by the 
statute, that he was a prosecutor subject to the penalty. The court, 
therefore proceeded on insufficient premises." It is true that this deci- 
sion was under the act of Dec. 8, 1804, P. L. 1805, p. 3 ; but a careful 
comparison of the act of i860 with the act of 1804 shows the two acts to 
be practically the same in verbiage and meaning, so that the case cited 
has still binding force. It has been followed by Bell, J., in Common- 
wealth vs. Lersch, 3 Dist. Rep. 417. 

We have, therefore, concluded that, as the jury have named no 
one in their finding, that portion of the same which directs the prosecu- 
tor to pay two-thirds of the costs is futile and inoperative, anjl that we 
can impose no sentence upon Spidle thereunder. 

Rule made absolute. 



One intending to take passage on a railroad train is held, in Illi- 
nois C. R. Co. vs. Laloge (Ky.) 62 L. R. A. 405, not to become a pas- 
senger, so as to require the company to protect him from assaults by 
strangers, by resorting to its premises an unreasonable time before the 
departure of the train, in the absence of an agreement on its part to 
do so.' A regulation of a railroacj. company forbidding passengers from 
going to sleep in its waiting rooms, or lying down oh the benches 
therein, is held, in Central of Ga. R. R. Co. vs. Mots (Ga.) 62 L. R. A. 
507, not to be unreasonable, so as, to render the carrier liable for the act 
of it5 servant in using unnecessary force to compel observance thereof 
on the part of. a passenger who had persistently disregarded it. The 
mere purchase, by a husband, of an ordinary railway ticket for his wife, 
is held, in Aiken vs. Southern R. R. Co. (Ga.) 62 L. R. A. 666, not to 
constitute a contract for the safe transportation of the wife in favor of 
the husband. 



The penalty of double the illegal interest paid, imposed for the 
taking of usurious interest, is held, in Second Nat Bank vs. Fitzpatrick 
(Ky.) 62 L. R. A. 599, to be twice the entire amount of interest paid, 
and not merely twice the excess above the legal rate. 
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In the Court of Common Pleas of Lancaster County, No. 3, September 

Term, ipoi. 
APPEAL FROM TAXATION OF COSTS. 

Rdnck vs. BrackbUl. 

Where a case on the trial list is continued thr«e days before the beginning of 
the term, at the instance of the defendant, who is ordered to pay such 
costs as the plaintiff might incur by reason of the continuance, and it is 
agreed that counsel for the plaintiff shall notify the eleven witnesses 
subpoenaed for the plaintiff of the continuance, and said notification is 
made by the constable who served the subpoenas, the constable's com- 
pensation for serving the notices will not be allowed as costs in addi- 
tion to. his fees for serving the subpoenas. 

Messrs. W. U: Hensel and Charles R. Kline, for defendant and 
appeal 

B. F. Davis, contra. 

Opinion by Landis, J., September 26, 1905. 

The above case was upon the trial list for the week commencing 
February 9, 1903, but was continued by the court at the instance of the 

• 

defendant. At the same time an order was made that he should pay 
such costs as the plaintiff might incur by reason of the continuance. It 
appears that the plaintiff had subpoenaed eleven witnesses, and the con- 
tinuance having been applied for and made the Friday before the 
beginning of the term, it was agreed that counsel for the plaintiff should 
notify the witnesses thus subpoenaed, so that they might not be incon- 
venienced by being obliged to attend courts and also that the cost of 
their attendance might, be saved. The original subpoena was served for 
the plaintiff by a constable, and after the continuance the same consta- 
ble was secured to notify the witnesses not to come. Thereupon the 
plaintiff filed a bill for the costs, not only of subpoenaing the witnesses, 
but also, at the same, rate, for the above-mentioned notification. The 
prothonotary taxed the bill as filed, and thereupon the defendant ap- 
pealed from so much thereof as allowed compensation to the constable 
for notifying the witnesses not to attend court. 

It has been the constant practice in this court, when the necessity 
arises for the continuance of a case, for counsel desiring the same to 
make the application as speedily as possible, so that the costs. of wuh 
nesses may be saved to the parties, and the representatives of the other 
side are then directed to notify their witnesses not to attend. Only the 
costs of such as cannot be reached, and therefore appear, have been al- 
lowed in the subsequent bill filed. There never has been a case, to 
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knowledge, in which an allowance has been made for the notification of 
witnesses not to attend- court. I know of no Act of Assembly nor prac- 
tice which permits the same to be recovered, and it would seem to me 
to be an improper one to initiate. 

The appeal is therefore sustained, and the prothonotary is directed 
to tax the costs, exclusive of this portion of the constable's claim. Ap- 
peal sustained. 

In - the Court of Quarter Sessions of Allegheny County, No. 151, 

September Sessions, 1903. 

MOTION TO QUASH INDICTMENT. 

Commonwealth vs. Schulte. 

The Act of May 13, 1903, P. L. 869, entitled "An Act to amend Art. 9, Sec. 1, of 
an act to provide for the health and safety of persons employed in and 
about the anthracite coal mines of Pennsylvania, and for the protection 
and preservation of property connected therewith, approved June 2, 
1891, P. Lb 176; and also to amend Section 17 of an act entitled an act 
relating; to bituminous coal mines, and providing: for the lives, health, 
safety and welfare of persons employed therein, approved June 30, 
1886, P. L. 206," is unconstitutional- and void: (1) because it is an at- 
tempt to amend two distinct Acts of Assembly by a single act; (2) the 
title is misleading; in that it declares it to be the intention of the legis- 
lature to amend a section of an act which is not mentioned in the act 
Itself. 

As the ^ct of June 30, 1886, P. L. 206, has been repealed by the Act of May 16, 
1893, P. L. 62, the Act of May 13, 1908, P. L. 369, was, in effect, an at- 
tempt to amend the Act of May 16, 1893, P. L. 62, without reciting its 
provisions. 

Mr. John M. Petty, for Commonwealth. 
Mr. John G. McConnell, for, defendant. 
Opinion by Shafer, J., December 17, 1903. 

The indictment charges the defendant, being a mine foreman, with 
violating section 2 of the Act of May 13, 1903, P.. L. 359, by employing 
in a mine in the county of Allegheny, under his charge and control, a 
boy under the age of sixteen years in work not permitted by that act. 
The defendant has moved to quash the indictment on the allegation that 
the act in question is unconstitutional and void. 

The act in question is entitled "An act to amend article IX., section 
1, of an act entitled an act to provide for the health and safety of per- 
sons employed in and about the anthracite coal mines of Pennsylvania 
and for the protection and preservation of property connected there 
with," approved June 2, 189 1, P. L. 176; also to amend section 17 of an 
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act entitled "An act relating to bituminous coal mines and providing 
for the lives, health, safety and welfare of persons employed therein," 
approved June 30, 1885, P- L. 205. 

While it is true that anthracite mining and bituminous mining are,, 
in a sense, two distinct subjects, and have been regulated by Acts -of 
Assembly such as those quoted in the title above mentioned, applying 
only to the one and not to the other, yet they are species of a single 
genus, and it is no doubt competent for the legislature to enact laws ap- 
plying to both of them* The title, therefore, cannot fairly be said for 
that reason to contain more than -one subject. The Constitution, how- 
ever, provides that no law shall be revived or amended by reference to 
its title only, but that so much of it as is revived and amended shall 
be re-enacted and published at length. It seems to us that the amend- 
ment of two distinct Acts of Assembly which refer to different sub- 
jects of legislation in one act, even though they may be parts of a gen- 
eral subject constitutes two subjects within the meaning of the Constitu- 
tion, each subject being the amendment of a particular act so that it 
shall read in a particular way. 

It is further claimed that the Act of June 30, 1885, cited for amend- 
ment, was repealed by the Act of May 15, 1893, P« L. 52, and was not, 
therefore, in force at the time of the passage of the act in question ; but 
that article XVIL, section 1, of the Act of May 15, 1893, regulates the 
subject of the employment of boys and women in coal mines. 

The Act of May 15, 1893, contains a repealing clause of all acts in- 
consistent therewith, and it seems to us plain* that the Act of 1893 wa& 
the law in force at the time of the passage of the act in question. The 
title of the act in question declares the intention of the legislature to 
amend section 17 of the act of 1885. The body of the act provides that 
the first section of article IX. of the act of 1885, which alleged in the 
act to read as therein set out, shall be amended. An inspection of the 
act of 1885 will show that it is not divided into articles at all; that 
there is, therefore, no section 1 of article IX. of the act, and that sec- 
tion 9 of the act and section 17 of the act are both entirely different "from 
the section set out to be amended, which corresponds with section 16 of 
the act of 1885. So that the title of the present act speaks of one section 
of the act of 1885 ; the body of the act speaks of another section, and 
recites for amendment a still different section. 

It seems to us, therefore, that the act of 1903 is void, for the reason 
that it is an attempt to amend two distinct acts of Assembly by one act, 
for the further reasons that its title is misleading in that it declares it 
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to be the intention of the legislature to amend a section of the act which 
is not mentioned in the act itself; and, further, because it is not com- 
petent for the legislature to amend in effect the act of May 15, 1893, 
without reciting i s provisions instead of reciting the provisions of an 
act on the same subject which was not in force. 
. The indictment is therefore quashed. 



In the Orphans' Court of Philadelphia County No. 521, October Term, 

1903. 

CITATION FOR AN ACCOUNT. 

Maule's Estate. 

Testator died April 3, 1902. He provided in his will "I will give and bequeath 
unto my friend C. the sum of $10,000. The said sum of $10,000 shall be 
paid by my executors to the said C. within five years from the date of 
my death, and pending the payment of' the same there shall be paid to 
the said C. the sum of 5 per cent, per annum upon such sum of $10,000." 
All the personal estate of the testator consisted of his Interest in a firm 
of which he, in his lifetime, was a copartner, and which he authorized 
his executors by will to allow to remain in a limited partnership be- 
tween them and his son, as copartners. It appeared the limited copart- 
nership had been formed and the interest of testator in the old firm 
contributed by the executors towards the capital thereof. The leg- 
atee filed a petition for an account. Held, that it should be dismissed. 

Messrs. John A. Brown and Thomas R. Elcock, for petitioner. 

John F. Lewis for executors. 

. Opinion by Hanna, P. J., Jan. 30, 1904. 

If the legacy was now payable, instead of "within five years" from 
the death of testator, the executor might with great propriety be 
required to file an account. But it seems they have no personal estate 
for which now to account All the personal estate of tes- 
tator consisted of his interest in a firm of which he in his lifetime 
was a copartner, and which he authorized his executors by his will to 
allow to remain in a new limited copartnership between them and his 
son as copartners. It appears the limited copartnership has been formed, 
and the interest of testator in the old firm been contributed by the 
executors towards the capital thereof. There is nothing therefore to 
be gained by requiring the executors now to file an accbunt It would 
needlessly burden them to expend moneys for costs and expenses from 
income required. to pay interest upon a mortgage upon the real estate 
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of testator and upon the legacy to petitioner, to which she is entitled 
under the provisions of his will. And, in addition, no award can now 
be made of the principal of the legacy. 

The petition is accordingly dismissed. 



In the Court of Common Pleas of Lackawanna County, No. 886, 

September Term, 1903. 

CERTIORARI. 

W. W. Baylor et al. vs. I. W. Tiffany. 

Under a fair and reasonable construction of the act of 22d March, 1814, the 
defendant's affidavit, that the title of land would come in" question, was 
presented in 'due time, even though the plaintiff had sworn a witness. 

Mr. W. W. Baylor, for plaintiffs. 

Messrs. Vosburg & Dawson, for defendant. 

Opinion by Newcomb, A. L. J., November 16, 1903. 

The question raised by the exceptions in this case is whether the 
jurisdiction of the justice of the peace who rendered the judgment was 
ousted by the defendant's affidavit that the title to lands would come in 
question under Sec. 2, Act. 22 March, 1814, 6 Sm. L., 182: 1 P. Dig. 
1148, pi. 133. The summons was in trespass, and the claim manifestly 
for trespass quare clausam f regit. The transcript shows that the affida- 
vit was presented after the plaintiff had sworn one witness and rested, 
and that this testimony was preceded by an oral statement, in a general 
way, of the plaintiff's claim. 

The point in. controversy is whether the affidavit was not too late 
at that stage of the proceedings. The act provides that the case shall 
be dismissed (now, under supplement of July 2, 1901, P. L. 608, certi- 
fied to the Common Pleas) "if the defendant shall before the trial of the 
action make oath that the title to lands will come in question, etc." 

In a similar case in the Common Pleas of Berks County, a literal 
construction of the act was contended for and it was urged that the 
oath was tendered too late; that to make it effective it should have been 
made before the trial began. But it was held by Woodward, P. J., that 
such construction of the law would be entirely too technical to secure 
justice to parties litigant before a justice of the peace. The learned 
judge goes on to say, "Cases can readily be conceived where, in the 
absence of a declaration, a written statement, and the aid of counsel 
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the first knowledge of the precise point in controversy is derived from 
the' testimony of the, opening witness. It would be a harsh rule that 
would exclude a party from the benefit of the statute when perhaps he 
would only be prepared to swear to the positive statement he is required 
to make by ascertaining the facts in the course of the trial." Geiger vs. 
Geiger, i. Wood.,- 404, 

This view of the question commends itself to us as sensible and ' 
reasonable, and as being calculated to best subserve the ends of justice 
without hardship to either party ; especially so since the change of pro- 
cedure effected by the supplement of July 2, 1901, supra. For, instead 
of dismissing the case and leaving the plaintiff to begin de novo in 
Court, as he had to under the old act, the justice now takes security for 
the plaintiff's damages and costs/and certifies the case to the Common 
Pleas, where it proceeds like any other cause. The case is promptly 
transferred from one tribunal to the other, and with the important ad- 
vantage to the plaintiff of having security for whatever amount he may 
recover with costs. 

But we are referred to Raif vs. Chamberlain, 2 Lacka. *Jur. 381, in 
which it is claimed that this Court is on record with a contrary construc- 
.tion of the act of 1814. Analysis of that case, however, shows that the 
conflict between the two cases is more apparent than real. The tran- 
script in Raif vs. Chamberlain fails to show an affidavit filed at any 
stage. The plaintiff in error was allowed to show the facts by deposi- 
tions. Both parties proceeded upon the assumption that the appellant's 
case depended upon proof that the affidavit was presented before any 
witness was sworn. This he attempted to do, and the whole contention 
was around that disputed question of fact. While it does not affirma- 
tively appear that counsel for appellant conceded that the affidavit was 
too late if presented after the trial was begun by calling the opening 
witness, yet the opinion filed is inconsistent with any other theory. No 
question was raised as to the proper construction of the statute. The 
burden was on the appellant to show the facts to be as alleged by him. 
Judge Archbald held that the presumption was in favor of the regular- 
ity of the proceedings as shown by the transcript, and that the appel- 
lant's testimony, being contradicted by the justice and several other 
witnesses, was not sufficient to overcome that presumption. Geiger vs. 
Geiger was neither considered nor adverted to. No such view of the 
case as is therein taken appears to have been suggested. 

The decision in Raif vs. Chamberlain was logically correct as the 
case was presented. But we cannot resist the conviction that if the 
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attention of the learned judge had been called to Geiger vs. Geiger, the* 
reasoning of Judge Wo6dward would have met with approval and his 
construction of the statute been followed. 

We note that the transcript in this case is silent as to any offer 
of security for damages and costs in connection with the affidavit* as 
required by the act of 1901, supra, but proof of such offer has been 
made dehors the record without contradiction, and we understand there 
is no controversy on that point 

Being of opinion that under the fair' and reasonable construction 
of the act of 1814 in question, the defendant's affidavit was presented in 
due time, and that thereupon the case should have been certified to the 
Common Pleas, it follows that the judgment was erroneous, and it is, 
therefore, reversed. 



In the Court of Common Pleas of Lackawanna County, Xo. 361, 

January Term, 1904. 

CERTIORARI. 

Baylor et al. vs. Tiffany. 

The act of 22d March, 1814, and the supplement of July 2, 1901, P. L. 608, 
requires that the affidavit ousting the jurisdiction of justices .of the 
peace must be made and security tendered before the trial, and the 
making of the affidavit without tendering: security amounts to nothing 
and is of no effect. 

Mr. W. W. Baylor, for plaintiffs. 

Messrs. Vosburg & Dawson, for defendant. 

Opinion by Kelly, A. L. J.,, May 23, 1904. 

The plaintiff sued the defendant before a s justice of the peace, 
claiming damages for fishing upon their lake, or pond, in Benton town- 
ship, in the county of Lackawanna, called "Baylor's Pond." At the 
time fixed for trial the plaintiffs and the defendant appeared and W. W. 
Baylor, one of the plaintiffs, made an opening or statement that the 
claim was for so fishing in July and August, 1903, whereupon the de- 
fendant presented his affidavit that in the trial of the cause the title to 
land would come in question, but he offered no security, nor did he 
offer or tender any costs. The trial was proceeded with and one witness 
for plaintiffs testified that he saw defendant fishing in "Baylor's Pond" 
on July 25th, 1903, and another testified to seeing him fish there in 
August, 1903. After ^hese two witnesses were sworn and had given 
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their testimony, the defendant was called upon to give security, but 4ie 
made no response to the request and the hearing proceeded. One of 
the plaintiffs was sworn and gave his testimony to the effect that he 
saw defendant fishing in the pond in question on July 25th, 1903, and 
he claimed $5.25 damages, etc. The plaintiff then rested and the 
defendant offered to give security and pay half the costs, but his offer 
was rejected by the justice who gave judgment for plaintiffs for $5.25 
and costs. A writ of certiorari was sued out and exceptions were filed 
which challenge the right of the justice to enter judgment after the 
filing of the affidavit and tender-of security and costs. 

The Act of 22d March, 181 4, Sec. 2, provides "that if a defendant 
shall, before the trial of the action, make oath or affirmation that the 
title to land will come in question in said action, then the justice or alder- 
man shall dismiss the same ; and in case of such dismissal the costs shall 
be paid in equal shares by the plaintiff and defendant." By supplement 
of July 2d, 1901, P. L. 608, it is provided: "That whenever in any 
action of trespass, brought before a justice of the peace, alderman, or 
other magistrate having jurisdiction thereof, the defendant shall offer 
to make oath or affirmation, agreeably to the second section of the said 
act of March 22d, 1814, that the title to land will come in question, the 
justice, alderman or other magistrate shall not receive the same until 
the defendant shall enter into recognizance before him, with sufficient 
security, in such sum as the justice, alderman or other magistrate shall 
direct, to pay the plaintiff such sum as shall be recovered against him in 
the said suit, when removed as hereinafter directed, together with costs ; 
and on the said oath or affirmation being made; and the said recogniz- 
ance given, the said justice, alderman or other magistrate, instead of 
dismissing the said suit, shall transmit a copy of the record thereof and 
of all the proceedings therein to the prothonotary of the Court of Com- 
mon Pleas of his county, who shall enter the same on his docket; 
and the said suit shall then be proceeded in the said court as if originally 
rightly brought therein. And in such case the costs, including the cost 
of the transmission aforesaid shall be paid in equal shares by the plain- 
tiff and the defendant, but should either party refuse to pay the same, 
it shall be lawful for the said justice, alderman or other magistrate, 
thereupon, to enter judgment in the cause against the party so refusing, 
for his proportionate share, and issue execution for the collection 
thereof." 

It will be observed that the act which gives the defendant the 
right to oust the jurisdiction of the justice by making the affidavit that 
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the title to land will come in question, provides that the- case shall be 
dismissed if the defendant "shall before the trial" make such affidavit, 
and that the supplement of 1901 provides that the magistrate "shall not 
receive the same until the defendant shall enter into a recognizance," 
etc. So the affidavit must be made and the security tendered before the 
trial, and the making of .the affidavit without tendering security amounts 
to nothing and is of no effect. In Geiger vs. Geiger, 1 Wood. 404, it 
was held that the making of the affidavit after one witness was sworn 
should have ousted the magistrate's jurisdiction, and in a former suit 
between the parties to this suit No. 886, September Term, 1903, in this 
court, we held to the same effect, the opinion being by Newcomb, A. L. 
J., reported in 21 Lane. L. R. 52, the reasoning being that the defendant 
might obtain his first knowledge of the point in controversy from the 
testimony of a witness, and that he should not be deprived of the 
benefit of the statute because he first ascertained the facts upon which 
to base his affidavit, in the course of the trial. 

But no such reasoning applies to the facts of this case. The record 
shows that an opening statement was made, disclosing the nature of the 
plaintiff's claim, and that the defendant had knowledge of the nature 
of the claim before the trial, for he actually made the affidavit before 
trial. The record further shows that after two witnesses were sworn, 
whose testimony disclosed the plaintiffs' claim, he was called upon to 
furnish the "security required by the statute, but failed to do so, 
arid that he made no offer to do so until the plaintiffs rested their . 
case. This was too late. When the defendant failed to comply with 
the requirements of the law in order to oust the justice's jurisdiction 
after he had knowledge of the nature of the claim, he submitted to the 
jurisdiction. The object of the statute requiring the affidavit to be made 
before the trial was to prevent any speculation on the part of the de- 
fendant as to the result. While we acquiesce in the proposition that it 
is not too late to make the affidavit when the defendant first ascertains 
the facts, we do not believe that it is permissible to allow any further 
proceedings after the facts are ascertained. The defendant cannot wait 
until after the plaintiff's whole case is presented and then make a choice 
between submitting to the jurisdiction or ousting it as he may deem the 
more expedient. It has been suggested that the affidavit having been 

• 

made in time a reasonable opportunity should be allowed in which to 
furnish the security required, but the supplemental act plainly requires 
that the security must be furnished with the affidavit, otherwise the 
affidavit shall not be received, so we can see no merit in such a sugges- 



166 LACKAWANNA JURIST. 

tion. The affidavit should be made and the recognizance entered into 
"before the trial," or at least as early in the trial as the defendant learns 
the facts upon which to base his affidavit. Otherwise the defendant 
submits to the juridiction of the justice. 
The proceedings are therefore affirmed. 



In the Orphans' Court of Philadelphia County, No. 356, January Term, 

1903. 

EXCEPTIONS TO ADJUDICATION. 

HortsSs Estate. 

Circumstances considered under which an admission made by counsel under 
• a mistake of fact may be withdrawn. 

Mr. Henry R. Edmunds, for guardian. 

Mr. H. M. Rumsey, for late minor. 

Opinion by Hanna, P. J., February 6, 1904. 

The guardian unforunately died soon after filing his account. At 
the audit his estate was represented by the executor of his will and also 
by counsel for the latter. Owing to the unfortunate occurrence of the 
death of the guardian, we think much misunderstanding arose. It ap- 
peared he did not keep an accurate account of the estate of his ward,, 
or, at all events, one that could be readily understood. The result was 
that, when the claim was made on behalf of the late ward to surcharge 
his guardian with certain amounts, apparently omitted from the ac- 
count, the counsel for the executor, presuming the facts stated by the 
.counsel for the late minor *to be accurate, agreed thereto, and the sur- 
charges were made by the auditing judge. Subsequently counsel dis- 
covered he was mistaken in his admission of the liability of the late 
guardian, and, upon a careful examination, became convinced that he 
was not chargeable with the amounts alleged to have been omitted from 
his account. A rehearing was then granted by the court, at which 
counsel for the executor was certainly entitled to withdraw the admis- 
sions previously made by him and require proof of the alleged sur- 
charges. After a careful hearing the auditing judge. became convinced 
it was erroneous to surcharge the guardian, and accordingly corrected 
the adjudication, refusing to make the surcharges as claimed. This be- 
came the subject of exception by the late minor. After a full considera- 
tion of all the facts proved and statements by counsel of their examina- 
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tion of the account as filed, we think the auditing judgejreached a pro- 
per conclusion. It was a question of fact, and to be determined by him 
from the evidence submitted. As no error nor mistake has been shown, 
we must follow the well-settled rule and dismiss the exceptions. 

The exceptions are dismissed and the adjudication as corrected 
confirmed. 



In the Court of Common Pleas of McKean County, No. 197, December 

Term, 1900. 

RULE TO STRIKE OFF DEMURRER CONTAINED IN AFFI- 
DAVIT OF DEFENCE. RULE FOR JUDGMENT FOR 
W ANT OF SUFFICIENT AFFIDAVIT OF DEFENCE. 

Duffy vs. Mell. 

It is the duty of a party to a contract, who for a long time has been receiving 
payments on account of the contract, after they were due, to give <lue 
warning of his desire to exact future strict performance by the other 
party, and without such warning he cannot insist on a literal com- 
pliance with its terms. 

It is the consideration to be paid and not the subject or thing to be performed 
that determines the class to which a contract belongs. Its entirety or 
separableness depends, not upon the entireness of its subject or the 
multiplicity of the items composing it, but upon the entireness of the 
consideration or its expressed or implied apportionment to the several 
items constituting its subject. If the consideration is single, the con- 
tract is entire, whatever the number or variety of the items embraced 
in its subject, but if the consideration is apportioned expressly or im- 
pliedly to each of these items, the contract is severable. 

Messrs. E. L. Keenan and R. B. Stone, for plaintiff. 

Messrs. -H. E. Shaffer, Berry & Edgett and Gallup & Bouton, for 
defendant. 

Opinion by Criswell, P. J.,28th judicial district, specially presiding, 
August 31, 1903. 

As appears by the plaintiff's statement of claim, the plaintiff and 
defendant entered into a contract bearing date Jan. 12, 1899, whereby the 
plaintiff agreed to sell to the defendant all his hemlock lumber then 
manufactured and to be manufactured during the season of 1899 at 
certain mills and at certain prices therein specified, and to load the said 
lumber on orders sent him from time x to time by the defendant without 
additional charge or expense. In consideration whereof, the defendant 
agreed to furnish orders as fast as the lumber should be dry and in 
shipping condition, and to have the whole amount shipped out so as not 
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to interfere with piling of the lumber which should be manufactured 
at the said mills for the plaintiff during the seasons of 1899 and 1900. 
Payments to be made, net cash, thirty days. 

j From February 21, 1899, to and including January 29, 1900, ship- 

ments were made by the defendant on orders secured from the plaintiff 
aggregating $3,769.10 and payments on account thereof were made 
by the deefndant which, on December 12, 1899, aggregated $2,075.57, 
leaving a balance due to the plaintiff on account of such shipments at 

the time of the institution of this suit, , 1900, the sum of $1,693.53, 

which the plaintiff seeks to recover. An examination of the statement 
further shows that each of the several payments made on account of 
the said shipments was made more than thirty days after the dates of 
shipment respectively, the amount of the arrears of the defendant grad- 
ually increasing until it aggregated' the amount above stated, and apply- 
ing the payments to the shipments in their order, no payments were 
made on account of shipments made after June 6, 1899, although there 
. were nine shipments made in September, one in November and four in 
the January following. 

The plaintiff further avers that he faithfully kept and performed 
his part of the said contract, but that the defendant made default and, 
after statements rendered and demands made from time to time, failed 
to perform his part of the contract by making payments within the 
times therein limited, viz., thirty days, and that by reason of such de- 
fault a rescission of the said contract by the plaintiff was authorized 
and the contract was disaffirmed on the part of the defendant and ended, 
.and that thereupon a right of action. accrued to the plaintiff to recover 
the said balance of 1,693.53. 

To this statement of claim the defendant replies by affidavit, alleg- 
ing, first, in the form of a demurrer, that the statement is insufficient in 
law, and, secondly, answering to the merits. 

The argument covered first the pending rule to strike ott the de- 
murrer, which involves necessarily the effect thereof or the issue raised 
thereby, and, secondly, the merits of the answer or that part of the 
affidavit which replies to the merits of the plaintiff's claim. 

The practice of incorporating a demurrer in the defendant's an- 
swer to the plaintiff's statement appears to be proper and is approved in 
Robinson vs. Montgomery, 3 District Reps. 661, and Heller vs. Royal 
Ins. Co., 151 Pa. 101. Passing, therefore, to the reasons assigned in 
support of it, they may be summarized as covering two facts: First, 
that it does not appear from the plaintiff's statement that he has deliv- 
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ered to the defendant all the manufactured lumber which, by the terms 
oi the contract, he was required to furnish to the defendant, and with- 
out complete performance on his part he cannot recover, and, secondly, 
that the facts alleged in the statement do not furnish any basis for the 
alleged rescission of the contract by the plaintiff, and he cannot, on the 
theory that they do, recover for such lumber as he has delivered. 

Considering the last reason first, it is important to note that the 
declaration does not state at what time the alleged rescission took place 
and that for a long time prior to the date of the last delivery made by 
the plaintiff under the contract he had been receiving payments on ac- 
count from the defendant after they were due under the terms, of the 
contract. 

Such being the case, if the plaintiff intended to exact strict per- 
formance on, the part of the defendant, it was his duty to give the de- 
fendant due warning to that effect, and without such warning he could 
not insist on a literal compliance with its terms: Forsyth vs. North 
American Oil Co., 53 Pa. 168. No such warning being averred in the 
statement, the second reason noted appears to be well grounded, and if 
this fact will prevent recovery, then the plaintiff cannot recover. 

But is it essential in order that the plaintiff may recover that there 
be a rescission of the contract or full performance thereof on the part 
of the plaintiff? The answer to this involves a construction and deter- 
mination of the legal effect of the contract. 

Is it an entire or severable contract ? This depends upon the inten- 
tion of the parties as evidenced by the contract. In Lucesco Oil Co. vs. 
Brewer, 66 Pa. 351, it is said: "It is the consideration to be paid and 
not the subject or thing to be performed that determines the class to 
which a contract belongs. Its entirety or separableness depends, not 
upon the singleness of its subject or the multiplicity of the items com- 
posing it, but upon the entireness of the consideration or its express or 
implied apportionment to the several items constituting its subject. If 
the consideration is single, the contract is entire, whatever, the number 
or variety of the items embraced in its subject; but if the. consideration 
is apportioned, expressly or impliedly, to << rh of these items, the con- 
tract is severable." 

Judged by the rule here indicated, the contract in suit is a severable 
one, and this is so by its express terms. The lumber was to be delivered 
by the plaintiff on the defendant's orders, and the orders, when filled, 
were to be paid for in thirty days. So concluding, the plaintiff may, 
independently of the question whether or not there was a rescission of 
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the contract, recover the amount which the defendant was in arrear at 
the time of bringing the suit unless, by reason of matters alleged in the 
reply of the defendant to the merits of the claim, there be a defence 
thereto 

Upon an examination of the reply of the defendant to the merits of 
the plaintiff's claim, we are satisfied that the matters therein alleged 
constitute, prima facie, a defence to the claim, and, being of the opinion 
that the plaintiff's averment of a rescission of the contract may be 
treated as surplusage, not affecting the plaintiff's right of action upon 
the contract, the following order is made. The order made directly 
upon the demurrer disposes of the rule to strike the same off and we 
regard this as the better practice. 

And now; August 31, 1903, the demurrer of the defendant is over- 
ruled and the rule to show cause why the plaintiff should not have 
judgment for want of a sufficient affidavit of defence is discharged. 



In the Court of Quarter Sessions of Wyoming County, Road Book 

No. 2, Page 333. 
EXCEPTIONS TO REPORT OF VIEWERS VACATING ROAD. 

Wyoming County Road. 

The power of the court in proceedings to vacate a public road laid out, but 
not actually opened* is such only as is conferred by Act of 1836, Sec. 19 
P. L. 551. 

Where the road laid out is not actually opened, the petition to vacate must be 
signed by a majority of the original petitioners for the road, as required 
by the Act of Assembly. 

Where viewers are appointed by the court to vacate such road, on exceptions 
to their report, duly sworn to, the burden of proof is upon the petioners 
for the vacation to show to the satisfaction of the court that the pe- 
tition for vacation was signed by a majority of the original petioners 
for the road. 

A defaulting county tax collector maybe prosecuted for embezzlement under 
the Act of June 3, 1885, P. L. 72, notwithstanding the pendency of pro- 
ceedings under the Act of April 11, 1799, Sees. 18 and 19, 3 Sm. Laws, 
392. 

The court will, on motion, permit the amendment of mere formal defects in an 
indictment. 

Messrs. James E. Frear and "C. O. Dersheimer, for exceptions. 

Mr. Joseph Wood Piatt, for petition. 

Opinion by Dunham, P. J., September 3, 1903. 

The power of the Court of Quarter Sessions over the laying out, 
altering and vacation of roads is such as is expressly conferred bv stat- 
ute, and no more. In the present case, the road sought to be vacated 
has been laid out and confirmed by the court, but never opened for use 
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by the public — no part of the same having been opened for public travel. 
Under such circumstances, the power of the court to vacate the road is 
that conferred by the 19th section of the Act of 1836, P. L. 551. This 
section gives the Court of Quarter Sessions power, upon the petition of a 
majority of the petitioners for the road, to vacate the same as other 
roads are vacated. In this case, a petition was presented, alleging that 
it was signed by a majority of the original petitioners for the road, 
whereupon the court appointed viewers to inquire into the propriety 
of vacating the road. The viewers reported in favor of vacating the 
road. 

Exceptions have been filed to this report, in these exceptions it is 
alleged that the petition to vacate is not signed by a majority of the 
original petitioners for the road, and this exception is accompanied by 
an affidavit of at least two persons excepting thereto. Depositions have 
also been taken, in which it is alleged but one of the signers of the peti- 
tion to vacate signed the original petition for the road. And while it 
is not shown by any evidence that the petition is lost, yet as the excep- 
tions are sworn to and there is no evidence whatever that the petition to 
vacate is signed by a majority of the original petitioners for the road, 
we feel that we must find that it is not shown to the court that the peti- 
tion to vacate is signed by a majority of the original petitioners for the 
road, residents of the county, and that, therefore, it is not shown that 
the cpurt had authority to appoint viewers to vacate, and the report of 
viewers vacating the road is set aside, and all proceedings relative to the 
vacation set aside. 



The fall of a building because of an explosion in a burning build- 
ing in the vicinity is held, in Hustace vs. Phcenix Ins. Co. (N. Y.) 62 
L,. R. A. 651, not to be within the protection of a policy insuring against 
direct loss or damage by fire, where the policy also provides that the in- 
surer shall not be liable for loss caused directly or indirectly by explosion 
of any kind. 



Estoppel to plead the statutory bar to an action for personal in- 
juries is held, in Holman vs. Omaha & C. B. R. & Bridge Co. (Iowa) 
62 L. R. A. 395, to arise where, pending negotiations for settlement, 
defendant gave assurance that the bar would not be pleaded, and plain- 
tiff, relying thereon, neglected to bring suit until the statutory period 
had elapsed. 
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In the Court of Common Pleas of Westmoreland County, No.' 171, 

February Term, 1903. 

PLEA IN ABATEMENT. 

Cunningham vs. Ocean Coal Company. 

Defendant cannot plead in abatement after he has filed an affidavit of de- 
fence. 

A defendant who has made defence on the merits in a case before a justice 
of the peace cannot plead in abatement on the appeal. 

Messrs. Robbins & Kunkle, for- plaintiff . 
Messrs. Moorehead & Head, for defendant. 
Opinion by McConnell, J., May 4, 1903. 

The case is that of an appeal by the defendant from the judgment 

of a justice of the peace. . It was taken out on Dec. 1, 1902, and filed in 
court on the same day. 

On January 5, 1903, the plaintiff filed his statement, and served 
notice on defendant's counsel to plead within fifteen days or judgment 
according to rule. On Jan. 16, 1903, the defendant filed an affidavit of 
defence to the merits of the plaintiff's claim, and also setting up special 
facts set forth in the plea of abatement. Afterwards, to wit, on Jan. 27, 
1903, the plea in abatement was filed. The ground on which this plea 
is based is the pendency of a former action for the same cause. 

"It is an ancient rule of the common law that a man shall not be 
twice vexed for one and the same cause ; and the pendency of a former 
suit in the same jurisdiction between the same parties for the same cause 
of action and relief may be pleaded in abatement of a second suit:" 1 
Ency. PI. & Pr., 750. 

"A plea of former suit pending must allege that the cause is the 
same, the parties the same, and the rights asserted and relief prayed for 
are the same; and where the truth of the plea can be ascertained by an 
inspection of the record, the court will determine the question without 
a reference :" Harrisburg vs.- Harrisburg City Pass r Ry. Co., 1 District 
Reps. 192. 

It will not be necessary for us to inquire whether the parties to the 
two actions are the same inasmuch as there are other considerations 
which must determine the pending question. 

"A plea in abatement cannot be joined with one in bar; in such 
case, the former will be stricken off ; nor can a plea in abatement be put 
in after pleas in bar, unless under special circumstances, of which the 
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court must judge ; the putting in a plea in bar is a waiver of a pending 
plea in abatement:" Troubat & Haly's Prac, Sec. 519. 

"Nor can it (i. e., a plea in abatement) be pleaded after a plea in 
bar ; and if a plea in abatement be put in after a plea in bar, the plaintiff 
is not bound to reply .to it:" Riddle vs. Stevens, 2 S. & R. 537; Wilson 
vs. Hamilton, 4 S. & R. 238 ; Chamberlin vs. Hite, 5 Watts, 373. 

A plea in abatement cannot be pleaded after a plea in bar : Hartz vs. 
Com., 1 Gr. 359 ; Wilson vs. Hamilton, 4 S. & R. 238 ; Lyons vs. Miller, 
4 S. & R. 279 ; Tarns vs. Hitner, 9 Pa. 441 ; Engle vs. Nelson, 1 P. & 
W. 442; Com. vs. Cope, 45 Pa. 161. 

Pleas in abatement were required to be pleaded before pleas in bar 
or to the merits, and it was and still is the rule in many jurisdictions 
that by' pleading to the merits, either before or at the same time he 
pleaded in abatement, a defendant lost his right to plead in abatement. 
So, too, a prior plea in abatement is waived by a subsequent plea to the 
merits : 1 Ency. PL & Pr., 32. 

A plea is the defendant's answer by matter of fact to the, plaintiff's 
declaration, as distinguished from a demurrer, which is an answer by 
matter of law. The affidavit filed in this case is a plea in that sense. It 
goes to the merits of the case. 

Where a defendant engages the attention of a plaintiff in the 
merits of the case, he cannot afterwards be permitted to recur to a dila- 
tory plea in abatement of the action. By pleading to the merits, he waived 
his right to plead in abatement. By filing a plea in abatement with a plea 
in bar, he waives the right to judgment on the plea in abatement. This 
plea in abatement was filed eleven days after the affidavit of defence was 
filed. The reason given for doing so is that it was necessary to file. the 
affidavit in order to avert judgment for want of one. But "a plaintiff 
cannot take judgment for want of an affidavit of defence pending a plea 
in abatement :" Hummel vs. Meyers, 26 W. N. C. 279. 

Therefore, the filing of the affidavit for the reason given was un- 
necessary if the defendant had entered its plea in abatement first, and the 
ordinary consequences attending the filing of a plea going to the merits 
of the case must be given effect. The plea in abatement cannot there- 
after be filed, and, if filed, the plaintiff .need not reply to it. 

In addition to this, the defendant does not seem to have set up this 
plea before the justice. Where that has been neglected, a defendant 
cannot take an appeal and then for the first time set it up in court. "The 
utmost strictness is required in respect to all-pleas in abatement ; and as 
they tend to keep up and to continue litigation rathe than "put an end to 
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it, the defendant; if he intends to'put in such plea, must do it at the earl- 
iest opportunity that is* afforded him, so that there may be no unneces- 
sary delay ; otherwise, he will not be permitted to plead in abatement of 
the writ or suit Accordingly, it is not allowed after a general im- 
parlance. The defendant here had an opportunity of making the same 
plea before the justice that he made in court, t>ut he waived it and went 
on to trial of the cause upon its merits, when a judgment was rendered 
against him. From this he, by appeal, brought the cause into the Com- 
mon Pleas, and therefore the first time he pleads in abatement of the 
writ, by means of which the suit was commenced and tried before the 
justice. This is rather too bad. ( The plaintiffs were clearly right in 

demurring to the plea, and the court below as clearly wrong in deciding 
for the defendant on it. The judgment is therefore reversed, and 

judgment for the palintiffs that the defendant answer over to them:" 
Hinckley vs. Smith, 4 Watts, 433. 

The plea in abatement is therefore overruled, and judgment is en- 
tered ior the plaintiff thereon that the defendant answer over to him. 



In the Court of Quarter Sessions of Lancaster County, No. 38, April 

Sessions, 1903. 
INDICTMENT FOR EMBEZZLEMENT— MOTION TO QUASH. 

INDICTMENT. 
Commonwealth vs. Miller. 

A defaulting cpunty tax collector maybe prosecuted for embezzlement under 
the Act of June 3, 1885, P. L. 72, notwithstanding the pendency of pro- 
ceedings under the Act of April 11, 1799, Sees. 18 and 19, Sm. Laws, 392. 

The court will, on motion, permit the amendment of mere formal defects in 
an indictment. 

Mr. William R. Brinton, for motion. 

F. S. Groff, district attorney, and Mr. N* Franklin Hall, contra. 

Opinion by Landis, J., June 27, 1903. 

The indictment in this case charges that the defendant, "being the 
duly elected tax collector of West Hempfield township, and, as such, 

charged with the collection and safekeeping of the county tax, collected 
in said township of West Hempfield under the laws* of this Common- 
wealth . . . did convert or appropriate to his own use $3,124.14 of 
the moneys so collected by him from such tax or taxes, and has failed to 
pay over the said amount at the time and place required by him and to 
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the person legally authorized to demand and receive the same." It is ad- 
mitted, that the county treasurer, under section 18 of the Act of April 
ii, 1799, 3 Sm. Laws, 392, issued his warrant under his hand and seal, 
directed to the sheriff of this coifhty, demanding him to take the body 
and seize and secure all the estate, real and personal, of the said delinquent 
tax collector; and in and by virtue of the said warrant, the said sheriff 
did arrest and take into his custody the said defendant, whereupon the ^ 
said defendant gave bail in the sum of $2,000, with sureties, conditioned 
for his appearance on May — , 1903. It is also admitted that the per- 
sonal property of the defendant was sold to the amount of fifty-one, 
dollars and" turned over to the county treasurer. It is, therefore, con- 
tended that no indictment lies against the defendant during the pen- 
dency o"f the proceedings under the Act of 1799, and that, therefore, the 
motion to quash should be 'sustained. 

In Hellings vs. Com., 5 Rawle, 64, it was held that the Act of 1799, 
having pointed out a specific remedy, an indictment did not lie against 
a tax collector for embezzlement of moneys received by him for taxes. 
The court in that case said : "The civil remedy must in a vast major- 
ity of instances be inadequate to the mischief ; but the question here is 
whether it is not to be resorted to exclusively by reason of our statutory 
provision to restrain the courts to specific remedies provided by the 
legislature: Act of March 21, 1806, section 13, 4 Sm. Laws, 326. By 
the 18th and 19th sections of the Act of 1799, the personal estates of 
delinquent collectors are liable to seizure and execution upon summary 
process from treasurers and commissioners, and the specific remedy thus 
provided has consequently supplanted the remedy at the common law." 
See, also, Com. vs. Naylor, 34 Pa. 86. 

If, then, this indictment was for a common law ottence, we would 
be obliged to adhere to the authorities thus cited and to declare that no 
conviction could be maintained. But by the Act of June 3, 1885, Sec- 
tion 1, P. L. 72 t it is provided that "if any person charged with the col- 
lection, safekeeping or transfer of any state, county, township, school, 
city, borough or municipal taxes, under any law or laws of this Com- 
monwealth, shall convert or appropriate the moneys so collected, or any 
part thereof, to his own use in any way whatever, or shall use 
by way of investment in any kind of property or merchandise any 
portion of the money so collected by him from such tax or taxes, 
and shall prove a defaulter or fail to pay over the same or any 
part thereof at the time or times, place or places required by law, and 
. to the person or persons legally authorized to demand and receive the 
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same, every such act shall be deemed and adjudged to be an embezzle- 
ment of so much of said money as shall be thus takefi, converted, ap- 
propriated, embezzled, invested, used or unaccounted for, which is 
hereby declared a misdemeanor; and every such tax collector, and 
every person or persons whomsoever, aiding or abetting, or being in 
•any way accessory to such act, and being thereof convicted, shall be sen- 
tenced to an imprisonment not exceeding five years, or to pay a fine not 
exceeding $5,000, or both, at the discretion of the court." This act was 

, "evidently passed for the purpose of providing means to punish the public 
offence, and under it, in Com. vs. McCuHough, 19 Pa. Superior Court 
412, the county tax collector of the city of Altoona was convicted and 
sentenced, and the conviction was sustained. The mere fact that the 
treasurer of the county and the commissioners can proceed against the 
trx collector under the Act of 1799 does not,, in our judgment, prevent 
the enforcement of the Act of 1885. What they may do in the premises 
can have no effect upon the public prosecution. 

We have not considered the other question contained in the reasons 
filed because they are not fatal, and, in addition, are the subject of 
amendment, and, upon motion, we would permit the district-attorney to, 
correct any mere formal defect in the indictment : Com. vs. Morning- 

< star, 144 Pa. 103. The motion to quash is, therefore, overruled. 
Motion overruled. 



*A plan by a voluntary°association ot merchants engaged in selling 
proprietary medicines, adopted by manufacturers of them, looking to 
the maintenance of prices, by which the manufacturers should sell at 
fixed prices, with a rebate only to concerns who could be relied on to 
maintain the selling price, is held, in John D. Park & Sons Co. vs. Na- 
tional Wholesale Druggists Asso. (N. Y.) 62 L. R. A. 632, not to be 
void as creating mono} Ay. or in restraint of trade, or as against public 
policy. 



A decision by a state supreme court that the granting of a non-suit, 
instead of submitting the case to the jury, where the facts are admitted, 
does not deprive plaintiff of due process of law, is held, in Apex Trans- 
portation Co. vs. Garbade (Or.) 62 L. R. A. 51.3, not to raise a Federal 
question which will entitle him to a writ of error from the Supreme 
Court of the United States. With this case is an extensive note mar- 
shaling all the other authorities on the question, What adjudications of 
state courts can be brought up for review in the Supreme Court of the 
.United States by writ of error to those courts ? 
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In the Court of Common Pleas of Lancaster County, No. 32, January- 
Term, 1903. 

RULE FOR NEW TRIAL. 

Hertgen vs. Reed. 

If time be made of %he essence of the contract, it may be waived by the con- 
duct of a purchaser, and if the time is once allowed to pass and the 
parties go pn negotiating for a completion of the purchase, then time 
is no longer of the essence of the contract. 

Mr. William R. Brinton, for defendant and rule. 

Mr. A. S. Johns, contra. 

Opinion by Landis J., July n, 1903. 

Oscar F. Brinkman made application for a patent for a game called 
the Ki Ki game, and the plaintiff, by his orders, prepared certain plates 
and dies, and. so forth, which were to be used in the printing of it. On 
August 9, 1902, he made an agreement with the defendant, whereby 
Reed received exclusive permission to manufacture and sell the said 
game for a period of three years. Thereupon Reed made contract with 
Hertgen concerning the manufacture of the said games and what was 
included therein, and whether Hertgen complied with the agreement 
was the dispute between the parties which was submitted to the jury. 

The court told the jury that if the sets were to be delivered, or even 
the cards and the boxes, in three or four weeks, or at least within three 
months before Christmas, then Hertgen was bound to have them ready 
within that time, or a reasonable time thereafter ; that he was not con- 
fined to that specific time, but he was obliged to furnish them within that 
time, or such reasonable time thereafter as would not put Reed to incon- 
venience or loss by reason of his delay, and if he delayed unduly Reed 
was not bound to take them. The defendant's points were substantially 
answered in the same way, and he now claims_he had a right to insist 
strictly upon the performance of the contract within the time which he 
claims was stipulated, and that the jury had no right to extend that 
time ; that if the plaintiff did not conform strictly to his contract, and- was 
not ready to supply what he had contracted to supply by Sept. 25, 1902, 
the defendant was not bound subsequent to that time to take or pay for 
the cards or boxes. 

I have carefully examined the reasons for a new trial assigned by 
the learned counsel for the defendant, and am not persuaded thereby 
that error was committed in the instructions to the jury or the answers 
to the points. What was embraced in the contract w?s debatable, and 
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consequently for the jury, and the time for ^he completion of the work 
was by no means certain. According to the defendant, it- was to be 
finished in three or four weeks, or at least about three months before 
Christmas, and, from the plaintiff's uncontradicted evidence, what was 
to be supplied by him was ready for delivery by Sept. 21, 1902. This, 
if true, in any event, would meet the defendant's conditions. But the 
parties went on negotiating, and as late as the beginning of October 
the defendant admits he agreed to take and pay for a portion" of the 
goods, the plaintiff, however, refusing, through his counsel, to deliver 
unless the greater part was received and paid for. Under such circum- 
stances, time could not b£ of the essence of the contract. In Germain 
Fruit Co. vs. Roberts & Co., 8 Pa. Superior Court 500, it is said : "The 
performance of a condition precedent may be waived by the party in 
whose favor it is stipulated, either expressly or by the implication re- 
sulting from his acts or conduct. 'But if time be made of the essence 
of the contract that may be waived by the conduct of the purchaser, and 
if the time is once allowed to. pass and the parties go on negotiating for 
completion of the purchase, then time is no longer of the essence of the 
contract :' " Webb vs. Hughes, L. R., 10 Eq. 281 ; Hipwell vs. Knight, 1 
Y. & C. 401. See also, McKay vs. McKenna, 173 Pa. 581 ; Pollock on 
Contracts, 464. 

Under the facts presented, the question as to whether the plaintiff 
Was ready in a reasonable time to complete his agreement was fairly 
before the jury for determination. No day certain had been fixed by 
the parties, and if there had been, their acts and conduct extended the 
time. No notice was ever given by the defendant to the plaintiff that 
he had rescinded the contract and considered it to be no longer in effect. 
We, therefore, were of the opinion that if the plaintiff performed his 
part within three or four weeks, or within about three months before 
Christmas^ or a reasonable time thereafter, he had done his duty, and 
was entitled to recover the price of his labor and material. See Seth 
Thomas Clock Co. vs. Dobbins, 16 Pa. Superior Court 325; Blakeslee 
Manuf. Co. vs. Hilton, 5 Pa. Superior Court 184. We have not, from 
this investigation, changed our view in this regard, and, because of this, 
are obliged to discharge the pending rule. 

Rule discharged. 
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In the Court of Quarter Sessions of Dauphin County, No. 61 , Septerri- 

her Session, 1904. 

MOT/ON IN ARREST OF IUDGMMNT. 

# 
Commonwealth vs. Vance. 

Special Incompetency to testify in a particular ,case does not of itself involve 
incompetency to make an information or appear as prosecutor in the 
same case. 

A husband can become a prosecutor in a criminal action against his Wife's 
paramour based upon the adultery in which she was a participant. 

Messrs. J. R. Geyer mid W. H. Earnest, for motion. 
Albert Millar, District Attorney, contra. 
Opinion by Jacobs, J;, Dec. 21, 1903. 

We think there is but one question which admits of discussion upon 
this motion, viz., whether the indictment is bad because the prosecutor 
is the husband of the woman with whom the defendant is charged to 
have committed adultery. 

There is no doubt that a husband is incompetent to testify to the 
adultery of his wife in a criminal prosecution^ either against her or her 
paramour : Act of May 23, 1887, Section 2. But it does not follow that 
the husband cannot be the prosecutor in a criminal action against his 
wife's paramour. ^ There is a marked distinction between competency 
as a prosecutor and competency as a witness. In Chitty's Criminal Law, 
p. 2, it is laid down : ''Those only are disqualified from becoming prose- 
cutors, who either from religious scruples or infidelity, which renders 
them incapable of taking an oath, or from infamy, which presumes them, 
unworthy of credit, are incompetent to become witnesses. Of this de- 
scription are Quakers, infidels, who have no ideas of God or a future 
state of retribution, and persons attainted of felony, treason or false 
verdict, or convicted of any species of crimen falsi which renders them 
infamous." . In other words, the rule is that every person, who is gen- 
erally capable of taking an oath in a court of justice, is competent to 
become a prosecutor. But it does not necessarily follow that a prose- 
cutor may, in the case in which he so appears, also be a witness. Chief 
Baron Gilbert, in his now almost forgotten but ever valuable work on 
Evidence, 7th ed., p. no, says : "Where on any public prosecution there 
arises any private advantage to the prosecutor, there he cannot be a wit- 
ness, because that were plainly to attest in his own behalf, which can 
never be admitted." So Dr. Wharton, in his wor,k on Criminal Law, 
5th ed., section 780, says : "There may, however, be caees in which the 



r8o LACKAWANNA JURIST. 

prosecutor is so directly interested in the event as to be incompetent as a 
witness, unless where a statute conferring the interest recognizes his 
competency either expressly or by implication, Thus, where an in- 
former by statute is to receive tha penalty upon conviction he is at com- 
mon law incompetent, unless it so be that the statute can receive no exe- 
cution except the informer be a witness." Many cases supporting and 
illustrating this doctrine are to be found in the older reports. One of 
the most striking examples is the comparatively recent case of Rex vs. 
Williams, 9 B. & C. 440, where the court of king's bench held that on an 
indictment for forcible entry neither the prosecutor nor his wife was a 
competent witness, for the reason that upon conviction the justices were 
by the statute empowered to give restitution of the lands entered upon 
by force. The doctrine of these authorities has been swept away either 
by statutory enactments or judicial decisions, but it serves to illustrate 
what we consider the controlling principle in this case, viz., that special 
incompetency to testify in a particular case does not of itself involve in- 
competency to make an information or appear as prosecutor in the sa re 
case. 

This being so, .we perceive no reason why a husband should not be 
permitted to become a prosecutor in a criminal action against his wife's 
paramour based upon the adultery in which she was a participant. If it 
be said that by so doing he exposes her crime and lays her open to in- 
dictment, it may also be said that such is the effect of a civil action 
against her paramour for criminal conversation, which undoubtedly the 
injured husband may bring, although he is not competent to testify as a 
witness in such action. 

Defendant's counsel ingeniously argue that, as the husband, being 
incompetent as a witness against his wife, cannot be the prosecutor in a 
criminal action against her, so, too, bieng incompetent as a wit- 
ness against her paramour, he is also incompetent as a prosecutor 
against the latter. But this argument proves too much. If pushed to 
its logical conclusion it would take away the right of the husband to 
bring a civil action for criminal conversation, in which he is incompe- 
tent to testify as a witness. If it be said, by way of distinguishing a 
criminal action and a civil suit, that in the former the information must 
be sworn, to answer is two fold, ( 1 ) as we have seen, the information 
may be sworn to by one who is not competent to testify on the trial of 
the case, and (2) as is pointed out by Judge Sittser in Com. vs. Geary, 
9 Pa. C. C. R. 60, the husband may commence his suit by a capias and 
make affidavit of his cause of action, although he is not a competent wit- 
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ess at the trial. Reasoning by analogy is always dangerous, and it is 
asy to see that the policy of the law may well forbid a husband or a 
rife to prosecute a criminal action against the other for adultery, with- 
ut resting its inhibition upon the general incompetency of husband and 
rife to testify against each other in criminal suits. 

No authorities directly in point have been cited on either side and 
ur own search has resulted in the finding of but two, viz., Com. vs. 
reary. supra, and Com. vs. Sharp, apparently unreported, but cited in 
!om. vs. Shaffer, 27 Pa. C. C. R. 415 ; in both of which cases it was held 
lat a husband may be a prosecutor in a case such as the one before us. 
Ve concur in the result of these decisions and, even without their sup- 
ort, we should certainly be unwilling, in the absence of statutory or 

1 

on trolling judicial authority, to hold that an injured husband must 
tand idly by and see the destroyer of his household and his happiness 
;o unpunished, unless some stranger sees fit to come forward and prose- 
ute. The evidence act of 1887 goes far enough in silencing him as a 
witness. To the full extent of its provisions we are bound to follow it. 
kit in our opinion the policy of the law demands that we should not go 
►eyond them/ It is highly important that such offenses should be pun- 
shed and, while it is desirable that criminal prosecutions should be 
>egun solely from motives of regard for the public welfare, we must 
ake the facts of human nature as we find them. But it is well known 
hat a majority of crimes are punished at the prosecution of the injured 
parties, and if the injured husband is denied capacity to criminally 
prosecute his wife's paramour, the only result is that an obstacle is 
placed in the way of the punishment df crime without any correspond- 
ng public advantage, since, as we have already said, he is free to bring 
1 civil action, in which his wife's shame and guilt, as well as the shame 
md guilt of her paramour, may be fully exposed, and by reason of 
which his wife may be laid open to criminal prosecution. 
The motion in arrest of judgment is overruled. 



Until the close of the husband's curtesy estate, possession of land 
owned by husband and wife in joint tenancy by a purchaser under an 
executory contract of the husband alone followed by a deed at the wife's 
death purporting to convey in fee the whole tract, is held, in McNeely 
vs. South Penn Oil Go. (Va.) 62 L. R. A. 562, not to be adverse to the 
wife's heirs, so as to start the running of the statute of limitations, to 
whom, by statute, the wife's moiety descends, subject to the curtesy 
estate- 
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In the Court of Common Pleas of Monroe County, No. 18, September 

Term, 1903. 
RULE TO QUASH WRIT OF REPLEVIN. 

Hill vs. Mervine. 

Section 8 of the act of April 19, 1901, P. It. 88. relating: to the affidavit of .value, 
is directory, and failure to file said affidavit, where a sufficient bond has 
been entered, is not a sufficient reason for quashing: the writ. 

Mr. J. B. Williams, for plaintiff. 
Mr. R. L. Burnett, for defendant. 
Opinion by Erdman, P. J., Aug. 25, 1903. 

The praecipe fixes the value of the property at $350. The bond filed 
and approved by the prothonotary is in the sum of $1,000. No excep- 
tion or objection has been made to the sufficiency or regularity of the 
bond. No affidavit of value was made or filed with the prothonotary. 

• The defendant asks that the writ be quashed "for the reason that 
at the time of the issuing of the same the said plaintiff had not complied 
with the provision of the act of assembly approved April 19, 1901, by 
filing with the said prothonotary an affidavit as to the value of the 
property described in the said writ" 

The plaintiff at the same time asks lea^e to complete the record by 
adding to the statement the affidavit of value. 

The motion of the defendant might with propriety be refused for 
the reason that the objection is not sustained by the act of assembly. 
Section 8 of said act directs that "the plaintiff shall make an affidavit 
of value of the goods and chattels," etc., but nowhere provides that the 
same shall be filed. We will, however, consider whether the failure to 
make such an affidavit is sufficient in itself to quash the writ, and also 
whether such an omission can be supplied. 

The only case to which our attention has been called in which this 
section of the act has been interpreted is Ammerman vs. Stone, 1 1 Dist. 
Rep. 726. In that case, Judge Ferris refused to allow the plaintiff to 
file an affidavit nunc pro tunc, and quashed the writ. 

We have examined the opinion of Judge Ferris with a great. deal 
of carfe and are not satisfied that his position is altogether correct. We 
concur with him in holding that the plaintiff should not be permitted to 
file the affidavit nunc pro tunc, and we also believe that such omission 

■ 

cannot be supplied by amendment as suggested in the present case. 
Such action by the court might work an injustice to the defendant by 
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spriving him of an action against the prothonotary ifjie suffered in- 
Liry by reason of the prothonotary's failure to require for his own pro- 
motion every safeguard offered him by the act. 

We must, however, differ from his conclusion that the failure to 
lake the affidavit of value was fatal to the writ. 

In our opinion the purpose of the affidavit is simply to aid the 
rothonotary in determining the amount of bail to be required of the 
laintiff. If he waives the right afforded him by the act which directs 
le plaintiff to make affidavit of value, and accepts and approves a bond 
ffered without such affidavit having been made, we see no reason why 
tie writ cannot properly issue. 

The execution and filing with the prothonotary of a bond drawn in 
ccordance with the provision of section 1 of said act, is the condition 
recedent to the issuing of a writ. In the present case a bond was exe- 
uted, filed, accepted and approved by the prothonotary and there is no 
llegation that it was insufficient or deficient in any respect. The legis- 
ature did not deem the affidavit'of value of sufficient import to require it 
o be filed, nor did it make the action of the prothonotary in fixing the 
.mount of bail or approving 'or rejecting the bond conclusive. 

We believe that the portion of the act relating to the affidavit of 
ralue is directory and not mandatory and if we are correct in this, then 
he failure to make said affidavit is not sufficient reason for quashing 
he writ. 

The case of Thompson vs. Harvey , v 4 H. & N. 254, referred to in 
2ndlich on Interpretation of Statutes, par. 439, is very similar to the 
:ase under consideration. 

And how, August 25, 1903, the motion to amend by adding the affi- 
iavit is denied, as is also the motion to quash the writ. 



N 



An insurer against employers' liability, whose contract gives it the 
right to defend against suits by employees against the assured, and 
which, after a judgment in excess of the insurance has been obtained 
against the assured, agrees to perfect an appeal, is held, in Getchell & 
Martin L. & Mfg. Co. vs. Employers' Liability, Assur. Corp. (Iowa) 
62 L. R. A. 617, not to be liable for negligently failing to do so, whereby 
the judgment is affirmed, in the absence of anything to show that the 
judgment was erroneous, and that plaintiff could not have succeeded on 
a second trial. With this case is a note on liability involved in trie ex- 
ercise of the right to control or carry on litigation in the name of an- 
other party. 
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In the Court of Common Pleas of Monroe County, No. i8, September 

Term, 1903. 

RULE TO SHOW CAUSE WHY DEFENDANT SHOULD NOT 

BE REQUIRED TO GIVE ADDITIONAL SECURITY. 

Hill vs. Mervine. 

The purposes of the act of April 19, 1901, P. L. 88, were (1) to fix a time 
within which a forthcoming bond must be filed, (2) to make certain 
the condition of such bond, (3) and to relieve the sheriff and his sure- 
ties from liability from taking a replevin bond which proved insufficient 
at the time of rendition of. judgment, although sufficient at the time it 
was given. 

The sufficiency of the forthcoming or counter bond, must* be determined by the 
sheriff, and his responsibility for taking an insufficient one has not 
been changed by the act of 1901. 

Mr. J. B. Williams, for plaintiff. 
Mr. R. L. Burnett, for defendant. 
Opinion by Erdman, P. J., Aug. 25, 1903. 

u Jn construing a statute, the previous law, the supposed evil, the 
remedy desired, the language of the statute and the fair and reasonable 
import thereof must be considered": County of Cumberland vs. Boyd 
et al., 113 Pa. 52. 

Prior to the act of April 19, 1901, P. L. 89, the proceedings under 
writs of replevin were not uniform throughout the state. This was 
due to the fact that the practice was not entirely regulated by statute. 
Before it was necessary for the sheriff to seize the property mentioned 
in the writ of replevin, he could demand from the plaintiff in the writ 
a bond in double the value of the goods with one responsible person as 
surety. The sheriff would then execute the writ by seizing the property 
and delivering it to the plaintiff in the writ unless the defendant within a 
reasonable time tendered him a fotrhcoming property bond, in which 
event the defendant retained the property, and the plantiff's right to it 
was turned into a chose in action: Swope vs. Crawford, 16 Super. Ct. 

474. 

At the termination of the suit, if the verdict was in favor of the 

plaintiff, he was entitled to recover damages for the detention of the 
property up to the time of the delivery of the same to him, and if de- 
fendant had given a forthcoming bond, he was also entitled to recover 
the value of the goods. If the verdict was in favor of the defendant, 
and the property had been delivered to the plaintiff, the defendant could 
recover the value of the property and damages for being deprived of it 
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'here was a variance between the courts of different counties and in the 
ame courts, under different circumstances, as to what constituted a 
easonable time in which the, defendant might tender to the sheriff a 
Drthcoming bond. 

Under judicial interpretation, the„-shcriff and ihc sureties on his 
fficial bond were responsible for the sufficiency of the plantiff's bond, 
ot only at the time it was given, but also at the rendition of the judg- 
leat on the writ: Oxley vs. Copperwaithe, 1 Dallas, 349; Pearce vs. 
lumphreys; 14 S. & R. 23 ; Watterson vs. Fuelhart, 169 Pa. 619. . 

This interpretation of the law was considered by many of the 
idges as harsh and unjust, and they believed that the only relief could 
ome from legislative enactment: Watterson vs. Fuelhart, supra. On 
le other hand the sheriff and his sureties were not responsible by reason 
f his taking a forthcoming bond, if at the time of the taking it, he had 
belief, in good faith and upon reasonable ground, that the surety was 
ot only able at the time to pay the amount of the bond, but had such 
credit as to be likely to remain good to the determination of the pro- 
eedings" : Watterson vs. Fuelhart, supra: 

The forthcoming bond was the creature of practice altogether, and 
tie variance in the phraseology of the conditions of the bonds had a 
sndency to produce confusion and litigation. 

,The deficiencies of the law which the legislature intended to rem- 
dy, were: First, there was no fixed time within which a forthcoming 
ond should be filed ;' second, there was no certainty as to the conditions 
f s#ch bond, and, third, there was no, provision made for the release 
f the sheriff and his sureties for taking a replevin bond, which proved 
^sufficient at the time of rendition of judgment through contingencies 
/hich he could not foresee. The act of 190 1 was passed to remedy these 
leficiencies. It provides that the counter bond shall be filed within 
eventy-two hours after such goods or chattels have been replevined. 

It is true that the act does not provide with whom the counter bond 
hould be filed, but the uniform practice has always been to file it with 
he sheriff, and as the act is silent on that subject, we believe that the 
sgislature did not intend to make any change in the practice in that re- 
pect. This belief is strengthened by section 8 of the act which gives 
uthority to the prothonotary, in the first instance to fix the amount of 
>ail in the replevin bond, and to approve or reject the security offered. 
$0 such authority is- Conferred upon the prothonotary relative to the 
ounter bond and hence jure are led to believe that the counter bond 
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must be filed with the sheriff as heretofore, and that he is responsible 
for its sufficiency. 

The act of 1901 also remedies the uncertainty as to- the conditions 
of the counter bond by providing that it shall be with like conditions as 
the original bond. 

In our opinion, the chief reason for the passage of the act of 1901 
-was to relieve the sheriff and his sureties from the "very harsh rule that 
the sheriff should be rjeld responsible for what he could not possibly 
foresee, and what may happen afterwards, notwithstanding the greatest 
foresight. It has been said in all the decisions of the state, I think, that 
the rule which makes him so liable on a replevin bond is a harsh one; 
but couits have felt bound to follow an established precedent, as the 
legislature so far has not seen fit to interfere and change it" : Watter- 
son vs. Fuelhart, supra. * 

• The act of 1901 relieves him from this responsibility and makes it 
the duty of the prothonotary in the first instance to approve or reject 
the replevin bond. His action in this respect is subject to the supervi- 
sion of the court or a judge, in vacation. 

The uniform practice has been for the forthcoming or counter 
bond to contain surety- If we were to construe the act to mean that the 
sheriff and his sureties would be relieved from liability, if he permitted 
the defendant in a writ of replevin to retain possession of the property, 
upon- filing within the required time his own bond, then an action of 
replevin in cases where the defendant was insolvent would be a farce. 
We do not believe that the legislature so intended or it would have 
employed the same language used in section 5. of the act of April 26, 
1897, P. L. 95. 

As we view it, however, the sheriff's responsibility to the plaintiff 
for taking an insufficient bond has not been changed by the act of 1901. 

We are, therefore; of the opinion that the court has no authority 
to interfere with the sheriff in the exercise of his duty and discretion in 
accepting the bond in question, and the rule to show cause is discharged 
at the. costs of the petitioner. 



A devise of a fund to be distributed by the executor "to tjie poor," 
in his discretion, is held, in Thompson vs. Brown (Ky) 62 L. R. A. 398, 
to be valid, under a statute making valid gifts "which shall have pointed 
opt with reasonable certainty" the purpose of the charity and the benefi- 
ciaries thereof." 
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T» the Court' of Common Pleas No. 5 of Phiiadelphia County, No. 2063, 

June Term, 1902. 
RULE FOR NEW TRIAL. 

Mellersh vs. Eden. 

WTiere the owner of property abutting on an alley, through which other prop- 
erty owners had a right of ingress and egress, obstructed the same by 
building a gate across it, trespass would lie. in favor of such other abut- 
ting property owners though no actual damage was sustained. 

Trespass lies against the actual tort-feasor only and the fact that his wife, 
owns the property jointly with him abutting on the obstructed alley 
gives no right of action against her. 

Where an innocent, party is joined with a tort-feasor in an action for tres- 

' , pass, a discontinuance of the action is ample remedy for the misjoinder, 
and such discontinuance does not preclude a judgment against the 
guilty party. * 

Joinder of parties defendants in actions for trespass on separate torts, 
are improper Inasmuch as it subjects the individual defendants to ex- 
penses incurred with reference to the others, when the degree of guilt 
of each is uncertain. 

Messrs. Adams & Sobernheimer, for plaintiff. 
Mr. Francis S. Cantrel, for- defendant. 
Opinion by Martin, P. J., Dec. 10, 1903. 

Plaintiff is the owner of two adjoining houses and lots, Nos. 61 14 
|nd 61 16 Ridge avenue, in the city of Philadelphia. Defendants own 
pointly two adjoining houses and lots, Nos. 61 22f and 6124 Ridge avenue. 
Between the properties of plaintiff and defendants there are two others 
)f similar character. Defendants' property, No. 61 24, is bounded on the 
lorthby Green lane, a street running, at right angles to Ridge avenue, 
[n the rear of all the properties there is an alley twelve and one-half feet; 
wide, over which plaintiff and his neighbors are entitled to a passageway 
from their properties into Green lane. On May 27, 1901, William B. 
Eden, one of the defendants, employed a man to build a board fence and 
Construct a pair of gates across the end of the alley at "Green lane. 
There was a swivel bar placed upon the inside of the gates to hold them 
shut, and at tirries they were also locked. 

This suit is against William B. Eden and Rachel A. Eden r his wife, 
in trespass. The plaintiff filed a statement of claim, in which he. alleges 
that defendants unlawfully obstructed and closed the alley. 

Plaintiff's right to the use of the alley was not denied at the trial, 
but it was claimed that neither he nor his tenants had been precluded 
by the gates and. fence from using the alley. The question whether 
there has been an interference with plaintiff's right to use the* alley was 
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submitted to the jury in connection with the circumstances : Connery 
vs. Brooke, 73 Pa. 80. A verdict was rendered for plaintiff for six cents 
damages. 

' One of the tenants of an intermediate property, which did not be- 
long to either 'plaintiff or defendants, testified that he had been prevented 
on one occasion, after the erection of the gates, from entering his prop- 
erty through the alley, by reason of the fact that the gates were lockejd. 
There was no evidence of special damage to the plaintiff or his tenants. 

lit Williams vs. Esling, 4 Pa. 486, it was held that 'Vhen the plain- 
tiff showed that impediments were placed in the alley which might 
have prevented him from attempting to use it, he showed enough to en- 
title him to a remedy without proof of the attempt actually frustrated." 
In Schnable Vs. JCoehler, 28 Pa. 181, it was said to be "well settled that 
for encroachments under claim of right that is inconsistent with rever- 
sionary rights, the reversioner may have his action, though the imme- 
diate injury is merely nominal" ; and in Delaware & Hudson Canal Co. 
vs. Torrey, 33 Pa. 143, it is stated, "that an injury to a right is action- 
able, though the damage be unappreciable, is settled by abundant au- 
thority. In a note to Mellor vs. Spateman, 1 William Saunders,- 339, 
Mr. Sergeant Williams says that 'whenever any act injures another's 
right and would b§ evidence in future in favor of the wrongdoer, an 
action may be maintained for an invasion of the right without proof of 
any specific injury, and this seems to be a governing principle in cases 
of this kind/ 

The pleadings allege a joint trespass by the husband. and wife.' 
The evidence disclosed that the act complained of was committed by 
the husband alone. 

To entitle plaintiff to a verdict against several defendants as joint 
trespassers it must appear that they acted in concert, committing the 
trespass for which the action is brought ( Bard & Wenrich vs. Yohn, 26 
Pa. 482) ; but where an action is brought against more than one for a 
wrong done, if it turn out on the trial that one only was concerned, the 
plaintiff may recover as if such one had been sued alone : Laverty vs. 
Vanarsdale, 65 Pa. 507 ; Fillman vs. Ryon, 168 Pa. 484. 

* The tort sued upon in the present case was actionable if committed 
by either of the defendants without Reference to any combination be- 
tween them, and, therefore, a recovery could be had against one ; Collins 
vs. Cronin, 117 Pa. 35 ; Rundell vs. Kalbfus & Jones, 125 Pa. 123. 
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It is apparent that no judgment should be entered against Rachel 
A. Eden ( Dutton vs. Landsdowne Boro., 198 Pa. 563), and a discon- 
tinuance as to her will be an adequate remedy for the misjoirier : Leidig 
vsl Bucher, ^4 Pa. 65. There was no evidence of any participation or 
direction by Rachel A. Eden, either in the presence or absence of her 
husband, in the erection of the gates, although she was a joint owner 
with him of the property in the rear of which the fence and gates were 
built. 

The impropriety of joining in the same action those who have 
committed separate torts is set forth in Wiest-vs. Traction Company^ 
200 Pa. 148, where the language of y Lejdig vs. Bucher, 74 Pa. 65, is 
quoted as follows: "Their degree o£ guilt is rarely the same. One 
should not suffer from a. prejudice existing against the other; nor should 
the damage against him be aggravated by the odium attaching to the 
worse conduct of the other, and neither should bear the increased ac- 
cumulation of cost caused by the testimony brought against all. As a 
matter of plain justice, where there is no concert of joint action, each 
should respond for his own wrong only." 

Here the tort was that of the husband alone. 

The rule for a new trial is discharged upon plaintiff entering N a 
nolle prosequi as to Rachel A. Eden, otherwise rule absolute. 



The non-pa) ment of a note for part of fire first premium on an in- 
surance policy made payable to the order of the agent, who reported 
the premium paid and the policy delivered, is held in Union Life Ins. Co. 
vs. Parker (Neb.) 62 L. R. A. 390, not to entitle the company to deny 
liability on the policy, which provided for its suspension during default 
on any note given for premiums, where the agent's contract entitles 
after its maturity without having paid it, after which the company 
him to the whole of the first premium as his commission, and he was 
charged with the amount thereof, and sold the note, 'and the insured di~ A 
bought it from the agent's indorsee. 



Declarations of a testator are held, in Williams vs. Miles (; Neb.) 
62 L. R. A. 383, to be admissible to prove the existence of a lost will, 
although the contents thereof cannot be proved solely by such declara- 
tions. " v 
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In the Court pf Common Pleas of Montgomery County. 

EXCEPTIONS TO REPORT OF J. A. STRASSBURGER, 

AUDITOR. 

Sunderland's Estate. 

The wife of a non-contesting husband 1b a pompetent witness to prove her 
claim in the distribution of his assigned estate. 

Clause "c," Sec. 6, of the act of May 23, 1887, P. L. 158, .only applies where 
the husband is claimng ^e property or is on the side of the' creditors- as 
against the wife. 

Clause "e," fc$ec. 5. of said act, does not apply where the husband has been 
declared a weak-minded person. 

Notes under seal were held by a woman against a man whom she subse- 
quently married, t'he only objection to her claim by creditors was want 
of consideration. Held, that as to these claims in the absence of an aver- 
ment of fraud or mistake she was not in the first instance required to 
prove consideration. 

Messrs. Evans, Holland & Dettra, for exceptions. 
Messrs. Wagner & Nyce, contra. 
Opinion by Weand, J., Feb. 15, 1904. 

Mrs. Sunderland, wife of the assignor, presented four claims 
against the fund for distribution. One was on a judgment entered of 
record after the assignment, and was hot disputed. Two were evidenced 
by judgment notes under seal, executed and delivered to her before her 
marriage to Mr. Sunderland. The other was executed and delivered, 
after the marriage, to E. S. Moser as trustee for Mrs. Sunderland. 
These three claims were objected to for want of consideration alone. 
The signatures were admitted to all the claims. 

Mr. Sunderland was declared by the court, on Jan. 6, 1902, to be 
a weak-minded person; but all the notes were executed and delivered 
when he was competent to manage his own business. To prove consid-_ 
eration Mrs. Sunderland was offered and accepted as a competent wit- 
ness to sustain her. claim under objections from creditors. It is not 
disputed that, if competent, her claims should be allowed. The auditor 
allowed the claims, holding that the wife was not incompetent,' that 
Mr. Sunderland was not a lunatic, and that the case was not included 
in- the exception under clause "e," Sec. 5, of the act of May 23, 1887, 
P. L. 158. 

We have personally examined the notes and find they were under 
seal, and therefore imported consideration and required no testimony 
in the absence of an averment of fraud or mistake if offered by a 
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stranger : Cosgrove vs. Cummings, 105, Pa. 497 ; Anderson vs. Best, 
176 Pa. 498. If the rule is different when the wife is a claimant, as was 
held in Wilson vs. Silkman, 97 Pa. 509, and affirm in Huber's Assigned 
Estate, 21 Sup. Ct. 612, we do not think it would apply to the two 
notes admittedly given to her before marriage. There was no evidence 
to show that they were given in contemplation of marriage, or to de- 
fraud creditors. As to the trust judgment, however, she is put to proof, 
and this raises the question of her competency. 

In fetrause vs. Braunyenter, 4 Pa. Sup. Ct. 263, Judge Rice, in 
speaking of the act of 1887, and particularly of clause "e," Sec. 5, said : 
"The language of the clause is plain and unambiguous, and there is no 
justification for construction whereby it shall be extended to cases not 
expressly excepted from the general rule of competency." 

The legislature, by the act of June 25, 1895, P. L. 300, undoubtedly 
distinguished between a lunatic and a weak-minded person, for other- 
wise there would have been no occasion for the act of 1895. When the 
act of 1836, which provided for cases of unsoundness of mind, was 
passed, the word "lunatic" had a defined meaning, and did not include 
mere weakness of intellect or a disposition to squander an estate. It was 
assumed that a person, might be sane, and yet unable to properly care 
for his property although he might of his person. Under the act of 1836 

■ 

an adjudication of unsoundness would invalidate acts done during such 
period of unsoundness, whereas "under the act of 1895 tne decree will 
invalidate future contracts ; but it does not appear that it will affect past 
contracts": Hacker's Est, White's Ap., 176 Pa. 19. 

Under the act of 1836 a committee can be appointed to take charge , 
of both the person and estate of the lunatic, whilst under the act of 
1895 the committee has charge only of the estate of the weak minded 
persons. As the act of 1887 was intended to extend the competency of 
witnesses, the court ought not to read into it cases not expressly ex- 
cepted. We think, .therefore, that the auditor was correct in his conclu- 
sion that Mrs. Sunderland was not incompetent because of her hus- 
band's condition. 

Is she competent under clause "c," Sec. 5, of the act of 1887, which 
reads, "nor shall husband and wife be competent or permitted to testify 
against each other except," etc. ? If this is a proceeding against the hus- 
band, she is excluded. The contest, however, is not adverse to her 
husband, who does not contest her claim. By the giving of the notes 
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and bond he admits his indebtedness, and he would be a competent witt 
ness to prove the claim. Where he. is competent, why would she not 
also be competent? It is only when they are adverse tq each other that 
the prohibition applies. Here the contest is between the claimant and 
the husband's creditors, and the latter alone dispute the claim. How 
can it be said that the action is against the husband when' he does not 
dispute the claim, but by not contesting impliedly and in fact, admits its 
justice* "There is no reported case precisely in point since ;the act of 
1887, but decisions in analogous proceedings would seem to justify our 
couclusions. 

, Norbeck vs. Davis, 157 Pa. 399, was an interpleader issue where 
the wife claimed the property and the husband disclaimed ownership. 
The contest, therefore, was between the wife and creditors of the hus-, 
band*— The wife was held to be a competent witness to support her title. 
"If the husband actually claimed the property, and were on the side of 
the execution creditor, then the antagonism which the law contemplates 
would exist, and the wife would be incompetent/ ' In the course of the 
opinion Mr. Justice Dean says: "How does she testify against him 
when she asserts a right which he concedes ? Contention must result 
from the individual hostile assertion of property in the same thing be- 
fore the "against each other/ which disqualifies, can be said to exist." 

Meyer's Ap., yy Pa. 482, is more closely in point. The husband 
had assigned for the benefit of creditors and the wife presented a note 
under seal given by her husband. Both husband and wife were per- 
mitted to testify. The case arose before the passage of the act of 1887, 
and the competency of the witnesses was not questioned. 

Ziegkr's Ap., 84 Pa. 342, also rose in a case where the husband had 
assigned for creditors and the wife claimed as a creditor. The .husband 
testified in favor of her claim. The case arose before 1887. 

These cases all proceed upon the theory that when the husband is 
not disputing the claim of the wife the proceeding is not hostile, and 
there is no "against each other" as contemplated by the act of 1887. 

We are of opinion that Mrs. Sunderland was a competent witness 
to prove all her claims; and as the auditor has found that .she did so, 
the exceptions must be dismissed. 

And now, Feb. 15, 1904* the exceptions are dismissed^ and the re- 
.port of the auditor is confirmed. 
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In the Court ;of Common "Pleas of Lackawanna County, No. J05 Sep- 
tember Term, 1903. 
ULE TO DISCHARGE THE DEFENDANT ON COMMON' 

BAIL. 

Ezra H. Ripple vs. Richard Little. 

The defendant cannot be held to bail in an action of slander, without proof of 
special damage, or that the defendant is about to leave the state or go 
out of the jurisdiction of the court. 

The act of 1903, P. L. 49, adds a new element of damage in actions for libel, 
viz: "Damages for the physical and mental suffering endured by the 
injured party or parties." But this is not special damages within the 
meaning of the law, but general. 

S-pe&al damages are such as the law, will not infer from the nature of the 
words themselves. They must, therefore, be especially claimed in the 
pleadings and evidence of them must be given at the trial. 

Recovery for injuries to feelings and mental sufferings are recoverable . as 
general damages. When special damages are not claimed a defendant 
should be discharged on common bail. 

Messrs: Joseph O'Brien and John R. Jones, for plaintiff. 
Mr. John F. Scragg, for defendant. 
Opinion by Kelly, A. L. J., August 8, 1904. 

This is an action of trespass for libel instituted by capias ad re- 
spondendum, and upon the arrest of the defendant by the sheriff he 
presented his petition asking to be 'discharged upon common bail, where- 
upon this rule to show cause was granted. 

An examination of the affidavit to hold the bail and the declaration 
discloses that the plaintiff declares for general damages only, and it is 
claimed on behalf of the defendant that in the absence of any allegation 
of special damage he should not be required to give special bail. We 
are unable to find any Supreme Court case upon the question and coun- 
sel have not called our attention to any, but we have some Common 
Pleas decisions, however, upon it and upon an examination and con- 
sideration of them we are persuaded that the contention of the de- 
fendant is correct. 

The case which seems the best considered, and which contains the 
most thorough discussion, is that of Scott vs. Crum, 1 Pears., 196. In 
that case the defendant was charged with having uttered words which 
were highly derogatory of the plaintiff's character, viz.: With having 
charged the plaintiff with having committed fornication. There was no 
allegation of special damages, and after a thorough discussion of the 
subject Judge Pearson discharged the defendant on common bail. In 
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his opinion he made use of the following emphatic language: "We* 
have repeatedly decided that a defendant cannot be held to bail in an 
action of slander without proof of special damage, or that the defendant 
is about to leave the state or go out of the jurisdiction of the court." 
Recognizing, the same doctrine; are the cases of Sargent vs. Millar, i 
Wood., 438 ; Havercamp vs. Sheldon, 15 W. N. C, 501 ; Noll vs. Jacoby, 
7 Lane. L. R., 365 ; Zeller vs. Katsingroh, 12 C. C, 451 ; Renninger vs. 
Dillon, 2 D. R. 819; and Sciulla vs. Pucinni, 8 Del., 598. But in Mc- 
Gauley vs. Smith, 4 Yates, 193, the defendant who was charged with 
having said of the plaintiff, "He robs the travelers' horses of their oats 
but charges the oats to the travelers," was discharged on common bail 
with this brief opinion : "Unless special damage can be proved or the 
words spoken charge the defendant with a crime of a gross nature, it 
is the course of the court uniformly to discharge the defendant in 
slander on common bail." In A. B., & vs. R., 4 W. N. C, 185, Judge 
Thayer refused to discharge on common bail a defendant who was 
charged with having spoken words imputing unchastity to a woman, 
stating: "Where the slander is so gross, and injurious as this, we ought 
not to discharge the defendant on common bail, although no special 
damage is shown in the affidavit. The law presumes such a charge as 
this injurious." And in Campbell vs. Gilmore, 10 Lane. Bar, 37, Judge 
Hayes refused to discharge on common bail where the alleged slander 
consisted of calling the plaintiff a thief, etc., expressing the opinion that 
"the offence charged is of a character sufficiently gross to warrant the 
holding of the defendant to bail." 

These are all the authorities we find upon the question and it is 
apparent that they aire in conflict ; the cases first cited holding that spe- 
cial bail shall only be required when special damages are declared for, 
and those last cited holding that special bail may be required when the 
libel or slander consists of charging a person with a crime of a gross 
nature. The trouble with the latter doctrine is that it furnishes us with 
no certain rule which may be generally applied. Under it each case 
would have to be arbitrarily disposed of upon its own allegation of facts 
according to the view of the individual judge who might be called upon 
to decide it. What might appear to one judge to be a crime 'of a gross 
nature," might not so appear to another, and different cases of similar 
nature arising in different jurisdiction would undoubtedly be decided 
differently. While if we adhere to the rule laid down in Scott vs. Crum. 
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supra, we have a safe rule to guide us in all cases, tending to uniformity 
of decisions upon the subject, which is always most desirable. 

We can find nothing in the act of 1903, P. L. 49, which has any bear- 
ing upon the question: That act, so far as this matter is concerned, 
merely adds a new element of damage in actions for libel, viz. : "Dam- 
ages for the physical and mental suffering endured by the injured party 
or parties." But this is not special damages within the meaning of the 
law, but general. "Special damages are such as the law will not infer 
from the nature of the words themselves ; they must, therefore, be espe- 
cially claimed in the pleadings and evidence of them must be given at 
the trial": 13 Am. & Eng. Encyc. of Law, 1st Ed., 434. They must 
always be explicitly claimed on the pleadings: Ibid, 436. Recovery for 
injuries to feelings and mental suffering are recoverable as general 
damages : 18 Am. & Eng, Encyc. of Law, 2d Ed., 1083. We are not, 
therefore, called upon to consider the constitutionality of that act. 

The modern tendency of the law is to look with disfavor on impris- 
onment for debt, and much more so upon a mere claim for damages; 
and so, where the damages are as uncertain as they must necessarily be 
upon a claim for general damages in an action of libel, we think we are. 
more in harmony with the spirit of the law in holding, as we do, that a' 
defendant should riot be held in custody pending the action, which, of 
course, he would be in case of failure to procure bail, if we held that 
special bail should be required. The rule to discharge the defendant on 
common bail is, therefore, made absolute. 



A civil engineer is held, in Scott vs. Astoria & C. R. R. Co. (Or.) 
62 L. R.JV. 543, to be entitled to give in evidence his opinion respecting 
the proper slope of an embankment which may affect the safety of a 
railroad track, although he has no acquaintance with railroad building, 
if he has knowledge of the subject derived from study of works of civil 
engineering, and from practical experience in the construction of roads, 
ditches, and canals, and to refer to standard works upon the subject as 
corroborating his opinion. 



Statements as to the carelessness of a physician in the treatment of 
obstetrical cases, made in the preamble to the order of a board of health 
regulating the conduct of physicians in the treatment of such cases, 
are held, in Mauk vs. Brundage (Ohio) 62 L. R. A. 477, not to be priv- 
ileged. 
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In the Court of Common Pleas of Lackawanna County, No. 621, May 

Term, 1904. 
RULE FOR JUDGMENT FOR WANT OF SUFFICIENT AFFI- 

DA ViT. OF DEFENCE. 
James 5*. Carey Assigned to George. H. Johnson vs. Hugh B. Andrews. 

The principle is well settled In Pennsylvania that in an action upon a judg- 
ment in the court of another state, the record may he contradicted hy 
evidence. of facts impeaching- jurisdiction. 

In order to prevent judgment the defendant must aver some defect in the 
jurisdiction in the court of another state, either of the person, or of 
the subject matter of the suit, or of the amount of the judgment. 

Mr. Charles L. Hawley for plaintiff. 

■ 

Mr. G; M. Watson for defendant. 
Opinion by Edwards, P. J., August 8, 1904. 

This action is brought upon a foreign judgment. The following 
facts appear from the record : Hugh B. Andrews brought suit in the 
City Court of Binghamton, New York, against James S.* Carey, and 
recovered judgment in the sum of $33.91. Carey appealed frQm the 
judgment of the City Court to the County Court of Broome County, in 
the State of New York. Both parties were represented before the 
county court at the hearing of the appeal. The judgment of the lower 
court was reversed, the order of court being as follows : *"It is ordered 
and adjudged that the judgment rendered by said city court of Bing- 
hamton, as aforesaid, be and the same is hereby in all things reversed, 
and that the appellant, James^ S. Carey, recover of the respondent, Hugh 
B. Andrews, the of $38.95, the amount of his costs herein as taxed and 
that he have execution therefor." Our reason for referring to the 
order is to show . that the judgment upon which the present suit is 
brought is a judgment of the County Court of Broome County. Indeed, 
the defendant Andrews admits in his affidavit of defense that judg- 
ment was entered against him "in said county court" for $38.95. The 
record of the New York judgment is properly authenticated and the 
jurisdiction of the New York court is not denied. The affidavit of 
defense simply recites the merit of the original controversy between 
Andrews and Carey. In prder to prevent judgment in this case the 
defendant must aver some defect of jurisdiction in the New Ybrk 
court, either of the person, or of the subject matter of the suit or of the 
amount of the judgment. The principle is settled in Pennsylvania that 
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in an action upon a judgment in the court of another sfate, the record 
may be contradicted^jy evidence of facts impeaching jurisdiction : Price 
et al. vs. Schaeffer, 161 Pa., 530. 

The allegation as to the assignment to Carey is immaterial. As 
to the contention of defendant's counsel that the plaintiff's action should 
have been brought before an alderman or a justice of the peace, it is a 
sufficient answer to state that a justice of the peace has no jurisdiction 
in a suit on a foreign judgment, except such as is given him by act of 
February 27, 1845, P. L. 72, where it is provided that a suit may be 
brought before a justice of the peace in this state founded on the judg- 
ment of a justice of another state. The case at bar is not within the 
provisions of this statute. 

Rule for judgment is therefore made absolute. 



In the Court of Common Pleas of Lackawanna County, No. 361, 

September Term, i8p8. 

EJECTMENT WITH CLAIM FOR MESNE PROFITS. 

» 

Elizabeth Litis et al. vs. Margaret Cook. 

On April 1, 1871, A' purchased by contract two lotsv Nos. 27 and 28 in Block 
No. 11, etc., and went into immediate possession of the same. On Sep- 
tember 25, 1878, A died intestate, leaving a widow and four children. 

About a year after the death of A his widow married B, with whom she lived 
upon said lots with her children, heirs of A, until November 26, 1888, 
when she died. Sometime afterwards B married again. 

On November 1, 1881, a deed was executed by A's vendors to B. Said deed 
was acknowledged on December 19, 1881, and recorded in the office for 
the recording of deeds, etc., on April 16, 1885. 

After A purchased the lots he built a house on Lot No. 28, and it was in that 
house that he and his family lived up to the time of his death. 

After the marriage of his widow to Bthe latter bulk a house on the other 
lot, No. 27. This was about 1887 or 1888. B died on November 27, 1897, 
testate. By his will, duly probated, he devised all his property to his 
wife, who remained in possession of the premises, Lots Nos. 27 and 28, 

On January 25, 1894, B executed a mortgage to a loan association to secure 
payment of $1900, which mortgage covered the two lots in question, 
and. also, Lot No. 29 adjoining, his title to which is unquestioned. On 
December 23, 1895, he executed another mortgage upon the same lots 
to the same mortgagee to secure the payment of $300. After the death 
of B h-s wife paid off what was due on said mortgages. 

At the time B obtained the deeds for Lots 27 and 28 he had knowledge of the 
outstanding contract between the vendors and A. All the payments 
upon the contract made before the death of A were made by him. All 
the payments made subsequent to his death were made by his heirs. 

Notice was given previous to the trial that plaintiff proposed to claim mesne 
profits in accordance with the act of May 2, 1876, P. L. 95. Upon the 
foregoing facts the Court held that as the contract of April 1, 1871, "has 
upon it r endorsements, showing that the purchase money was paid in 
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full, the presumption arising from these facts is that all of the pay- 
ments were made upon said contract by A or his widow and heirs, who 
inherited his rights under said contract, and that the purchase money 
was all paid before any deed was given, although last payment bears 
no date." • 

That as the evidence shows that the wife and minor children of A. continued 
to live in the house built by A, upon the lots purchased by him, under 
the contract of April 1, 1871, and as the widow of A was living upon this 
property at the time B married her, B wad put upon inquiry as to the 
title of said property and cannot claim to be a bona fide purchase! of 
the same for value, without notice. B was not a bona fide purchaser 
for value of Lots Nos, 27 and 28 and he acquired ho title to or in the 
-said lots by the deed from vendors to him, nor*did he acquire any title 
or interest in the land by building a house upon it. 

That as the mortgages mentioned were a lien upon Lot No. 29, and as there 
is nothing to show that any attempt was made to collect the said mort- 
gages on Lot 29, or that Lot 29, with the improvements thereon, waji 
not sufficient in value to pay said mortgages, the present defendant 
(B's devisee) cannot claim in this action, even a» an offset against: 
mesne profits, any part of the mortgages paid by her. 

The principles that where a mortgage covers several lots, and the mortgagor 
sells off part of them, the said lots are liable to the mortgagee in the 
Inverse order of their alienation, applies to the mortgages in question. 

That the plaintiffs in this case (heirs of A) are entitled to Judgment' for the 
land in dispute, to wit, Lots No's. 27 and 28, with mesne profits, . 

Messrs. Vosburg and Dawson for plaintiffs. 

Messrs. Carpenter and Fleitz for defendant. 
Opinion by Kelly, A. L. Jv August 8, 1904. 

* * ■ 

This case was submitted to the court without a jury under the 
provisions of the act of 22d April, 1847, (P- L. 109), upon evidence 
tajcen. 

In accordance with the requirements of that act we find the facts 
as follows: 

FINDINGS OF FACT. 

1. On April 1, 1871, Eli K. Price and Joseph Pancoast, by their 
agent and attorney, Dr. B. H.. Throop, made a contract with John 
James, for lots Nos. 27 and 28, in square or block No. 11, on Washing- 
ton (now Lafayette) street, on Price and Pancoast's addition to the 
borough of Hyde Park, in the city of Scranton and county of Lacka- 
wanna (then Luzerne), each lot being 25 feet in front by 150 feet in 
depth, the consideration being $700. The contract provided that 
possession was to be immediately given to the vendee. At that time 
the vendors had title to the lots agreed to be conveyed, and Dr. B. H. 
Throop had full authority >to make the contract for them. John James 
went into immediate possession. 

2. John James died September 25, 1878, intestate, leaving a 
widow, Kate James, and four children, viz. : Annie, now inter-married 
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with Winebrake, Elizabeth, now intermarried with David 

Litts, Caroline and William. Caroline died in 1886, unmarried, when 
but fifteen years of age, and William died in 1901, when twenty-five 
years old, also unmarried and intestate. About a year after the death 
of John James his widow married John R. Cook, with, whom she lived 
upon the property in dispute with her children, heirs of John James, 
until November 22, 1888, when she died. Sometime afterwards John 
R. Cook married the defendant in this case, Margaret Cook. Eliza- 
beth James continued to live upon the premises after her mother died 
until she married, but when that was does not appear in the evidence. 
William James also lived there after his mother's death, but to what 
extent and how long does not appear in the evidence. 

3. The contract above referred to provides that $70 of the con- 
sideration should be paid upon its execution, and the balance of the 
$700 in five equal annual installments with interest. The payments 
were not made in accordance with the* requirements -of the contract 
after the first $70, which was paid on its execution as called for, but 
were made at irregular intervals. The following payments were made 
before the death of John James: April 1, 1871, $70; May 13, 1872, 
$37.80; June 22, 1873, $50; May 22, 1874, $40; April 15, 1876, $20; and 
April 15, 1878, $20; which were not sufficient to pay the interest, so 
that there was due at the time of his death something more than the 
original contract price. After his death the following payments were 
made: Jun,e 24, 1879, $100; July 17, 1879, $50; October 16, 1879, 
$10; November 5, 1879, $10; December 4, 1879, $ IO J January 16, 1880, 
$10 ; February 3, 1880, $10 ; February 23, 1880, $200 ; May 4, 1880, $10 ; 
May 5, 1880, $10; December 14, 1880, $45; February 2, 1881, $10; 
March 5, 1881, $20; April 2, 1881, $10; May 3, '1881, $10; June 2, 
1881, $10.; July 6, 1881, $10; and the last payment of $250, which was 
made sometime between July 6, 1881, and November 1, 18&1, and 
which was accepted as payment in full. 

4. On November 1, 1881, a deed was executed by Pancoast and 
Price to John R. Cook for lots Nos. 27 and 28 (the land in controversy) 
for the consideration of $700; it was acknowledged on December 19, 
1881, and recorded in the offices for recording of deeds, etc., in Lacka- 
wanna County, in deed 600k 29, page 258, on April 16, 1885. 

5. After John James purchased the lots ri^ built a house "upon 
lot No. 28 and it was in that house that he and his family lived up to 
the time of his death. After the marriage of his widow John R. Cook, 
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her husband, built a house on the other lot, No. 27. The date does not 
directly appear, but it was about 1887 or 1888 as far as can be gathered 
from the evidence. 

6. John R.x Cook died on November 27, 1897, testate. By his 
last will and testament duly probated he devised all his property to his 
wife, Margaret Cook, the defendant, who has been in possession of 
the premises in dispute (lots Nos. 27 and 28) ever since, viz. : since 
November 27, 1897. 

7. On January 25, 1894, John R. Cook executed a mortgage to 
the Anglo-American Savings and Loan Association of New York, tq 
secure payment of $1900, which mortgage covered the two lots in 
question, and also lot No. 29 adjoining, his title to which is unques- 
tioned ; and on December 23, 1895, he executed another mortgage upon 
the same lots to the same mortgagee to secure the payment of $300. 

8. After the death of John R. Cook, Margaret Cook paid a large 
sum of money upon these two mortgages. She paid for some time 
$31.50 per month, from the time of her husband's death up to Decem- 
ber 3, 1900, when she paid off the balance of $980.04. 

9. At the time John R. Cook obtained the deed from Pancoast 
and Price for lots 27 and 28 he had knowledge of the outstanding con- 
tract between Pancoast and Price and John James. 

10. All the payments upon the contract made before the death 
of John James were made by him. 

11. All the payments made subsequent to his death were 1*^.. 
by his heirs. 

12. Notice was given previous to the trial to the attorneys for the 
defendant that the plaintiffs proposed to claim mesne profits up to the 
time of trial in accordance with the act of 2d May, 1876, (P. L. 95.) 

13. The plaintiffs suffered damages on account of the mesne 
profits from November 27, 1897, tne ti me th* s defendant went into 
possession, up to the present time, which consisted of the fair annual 
value of the premises, less the amounts paid for taxes, water rents, 
insurance, and repairs, to the amount of $900; and such sum is sufficient 
to compensate the plaintiffs for the damages suffered by reason of 
having been deprived of the use of the property during that time. 

Upon the facte found as above set forth we find the following 
conclusions of law : 



LACKAWANNA JURIST. aoi 

CONCLUSIONS OF LAW. 

i. That as the contract dated April i, 1871, between Price and 
Pancoast, grantors, and John James, grantee, has upon it endorsements 
showing that the purchase money was paid in full ; as the last endorse- 
ment of payment specifies tfiat it is in full payment, and that a deed is 
to be given; the presumption arising from these facts Is that all of 
the payments were made upon said contract by John James, or by his 
widow and heirs, who inherited his rights under said contract, and that 
the purchase money -was all paid before any deed was given, although 
the last payment bears no date. 

2. That as the evidence shows that the wife and minor children 
of John James continued to live in the house built by John James, upon 
the lots purchased by him from Price and Pancoast under the contract 
of April'i, 1871, (same being lots Nos. 27 and 28, in block 11,), and 
as the widow of John James was living upon this property at the time 
John R. Cook married her, said John R. Cook was put % upon inquiry 
as to the title of said property, and cannot claim to be a x bona fide pur- 
chaser of the same for value, without notice. 

3. John R. Cook was not a bona fide purchaser for value of lots 
Nos. 27 and 28, in block 11, and he acquired no title to or interest in 
ijjie said lots* by the deed offered in evidence from Price and Pancoast 
to him. 

4. That under the circumstances of this case, John R. Cook 
acquired no title to or interest in the land in controversy in this case 
by building 'a house upon it. The said hoyse when built became a part 

. of the realty, and therefore belongs to the present plaintiffs. 

5. John R. Cook by borrowing money upon the land in suit in 
this case could not place a burden upon this land as against the present 
plaintiffs, the real owners of the land, so as to" give his devisee, the pres- 
ent defendant, a legal right to subject the plaintiffs to a charge by the 
payment of any- lien upon said land created J>y John R. Cook. 

6. That as the mortgage which the defendant claims to have 
paid was a lien -upon lot No. 29, as well as lots Nos. 27 and 28, and as 
there is nothing to show that any attempt was made to collect the said 
mortgages from lot No. 29, or to show that lot No. 29 with the improve- 
ments thereon was not sufficient in va^ue to pay said mortgages, the 
present defendant cannot claim in this action, even as an offset against 
mesne profits, any part of the mortgages paid by her. The, principle 
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that where a mortgage covers several lots, and the mortgagor sells off 
part of them, the said lots are liable to the mortgagee in the inverse 
order of their alienation, applies to the mortgages in this suit upon lots 
Nos. 27, 28, 29. It must be shown that the mortgage could not be 
collected from lot No. 29 before any recourse could be had in any event 
against lots Nos. 2J and 28. ■ 

7. The plaintiffs in this case are entitled to judgment for the land 
in dispute, to wit, lots Nos. 27 and 28, in block 11, of Price and Pan- 
coast's addition to the borough of Hyde Park, with mesne profits. 

8. That the plaintiffs are entitled to judgment for the mesne 
profits in the sum of $900. 

The counsel for plaintiffs have presented certain requests for 

findings of law. We have practically adopted them as our findings 

above set forth. 

DISCUSSION. 

This case has to be decided upon very meagre evidence. The wit- 
nesses who might be able to throw light upon the facts are unfortunately 
either dead or rendered incompetent by law; and we are, therefore, 
required to find the facts largely by inferences or presumption. 

'. The action was originally brought to recover possession of lot 
No. 29, in block No. 11, on Lafayette street in the city of Scranton, 
on Price and Pancoast's addition to the borough of Hyde Park, but 
by a subsequent amendment agreed upon by the parties lots 27 and 28 
were added as a part of the land in dispute ; and on the trial the effort, 
was to recover lots ^7 and 28 only, it being admitted that the plaintiffs 
have no claim to lot 29, but that it belongs to the defendant. Both 
parties claim under a common source of title, viz. : EH K. Price and 
Joseph Pancoast, the property being part of a plot of lots called Price 
and Pancoast's addition; to the borough of Hyde Park, situated in the 
city, of .Scranton, County of Lackawanna (formerly Luzerne). The 

. • . * * 

only evidence of title offered by the plaintiffs, other than evidence of 
possession by them and their ancestor, consisted of a duplicate copy of 
the contract for the lots in question, made by Price and Pancoast, by 
their duly authorized agent, Dr. B. H. Throop, on April 1, 1871, for 
the consideration of $700, to John James, with the endorsements of 
payments found upon it, and the book entries found upon the books 
of Dr. Throop which referred to the sale of these lots, and the payments 
made. Dr. Throop is now dead, and the agent for his estate and the 
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estates of Pancoast and Price, who is also the custodian of the books 
and papers relating to the Price and Pancoast lands, produced the con- 
tract above referred to. It purports to be a duplicate ' copy and its 
genuinesness as such is not questioned. Upon the back of it are en- 
dorsed the various payments set out in our third finding of fact. These 
endorsements are many of them, but not all, in the handwriting of Dr. 
Throop. - Some are in the handwriting of one Jones, who was an agent 
for Dr. Throop, according to the testimony, and one is in the handwriting 
of George Throop, whose identity is not disclosed by the evidence. That 
these payments were made is not questioned by the defendant, the dis-' 
pute being as to who made the payments, or at least the last payment 
of $250, which was in full, after the death of John James, the vendee, 
under whom the plaintiffs claim. The receipt for the last payment 
reads : "Rec'd two hundred and fifty dollars for which I agree to . 
take in full payment for the within cont. and to give a deed for lots 

■ 

27-28-B 11." It was not dated, but the last payment preceding it was 
July 6, 1 88 1, so we may infer that it was subsequent to that date; and 
a deed for the lots was made to John R. Cook on November 1, 1881, 
so we may also infer that it was previous to that date. The greater 
part of the consideration mentioned in the contract was paid after 
John James died, and his widow had married John R. Cook ; but the 
evidence is absolutely silent as to who made any. of the payments, so 
we are required to find the facts as to who; made them by inference 
from the other facts proven, and the circumstances. 

We think the presumption of fact is that the payments were made 
by those who were under obligation to make them, those whose in- 
terests required them to make them, viz. : John James during his lif* 
time and his heirs after his death". Persons are presumed to act ac- 
cording to their interests, <and it is presumed that regular and ordinary 
methods are used in any given transaction. In the contract «for the lots 
the vendors agreed for the consideration named to grant, bargain, sell, 
etc., "to the vendee, his heirs and assigns," .the lots in question. In 
the absence of any evidence of an assignment, who' but the vendee or 
his heirs would be likely to pay the. purchase money? Who else had 
any right to pay, or could acquire any benefit by paying the purchase 
money? Clearly, no one. 

It is argued that the deed having been made to John R. Cook is 
a circumstance which can only be explained upon the theory that he 
made the last payment of the purchase money.In answer we might say 
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that we do not feel called upon to explain how a deed to him came to 
be made. An explanation of that fact under the circumstances ought to 
come from him or those claiming under him, by virtue of such deed. At 
the time it was made the four children of John Jspnes were living and 
all minors. It contained no reservation or exception in favor of John 
James or those claiming under his contract. It recited that the party 
of the first part granted, etc., to the party of , the second part, in consid- 
eration of $700, "paid by the latter." All of these circumstances tend 
to give an equivocal appearance to the fact of the deed having been 
made to Cook, so we do not think that the fact warrants us in inferring 
that he paid the balance of the purchase money. If we could so infer, 
or if there was evidence to prove the fact, a different case might be 
presented, and we might have to regard the defendant as the bona fide 
holder of the legal title, so that she would have to be repaid the amount 
of purchase money which was paid by Cook when he obtained the title : 
Donovan, vs. Driscoll, 93 Pa., 509. But presuming, as we do, that all 
the purchase money was paid by James and his heirs, the equitable 
title became complete and equivalent to a legal seisin: Pritts vs. 
Ritchey, 29 Pa., 71, and Cook and those claiming under him acquired 
no title whatever by virtue of the deed, because he had not only con- 
structive notice of the title of his wife and her children by reason of 
their possession of the land, but he had actual notice, also, as shown by 
his subsequent' declaration in answer to the question as to whether the 
James children had any interest in the property : "No, it is m my 
possession, I obtained the deed on the contract with John James, and 
I hold possesion, but I hope to do right by the children. I expect to." 
It is under this deed made to John R. Cook that the* defendant claims 
title/ and. as we have held that Cook acquired ho title by virtue of that 
deed it follows that the plaintiffs are entitled to recover the land in 
dispute. 

It may be that there are facts not disclosed in the evidence which 
justified the conduct of Cook, and we do not, therefore, intend to re- 
flect upon it, but taking the facts as we find them, we cannot hold that 
he was a bona fide occupant of the land. Not being such a holder, 
under color of title which he believed to be good, neither he nor his 
successor, would be entitled to allowance for the value of any perman- 
ent improvements he may have made to the property: Morrison vs. 
Robinson, et al„ 31 Pa., 456, "As a general rule, in order to entitle 
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an occupant of land to 'compensation for his improvements, three things 
must occur : ( 1 ) He must have held possession under color of title ; 
(2) his possession must have been adverse to the title of the true 
owner ; and (3) he must haye acted in good faith :" 16 Am. and Eng. 
Ency. of Law, 79. In this case, regardless k of the question of good 
faith or color of title, John R. Cook neyer held possession adverse, to 
the widow and children of John James. He married the widow and 
and lived with the family, but it requires no citation of authorities to 
sustain the proposition that such possession was not adverse to them. 
The adverse character of possession necessary does not differ materially 
from that necessary to put in operation the statute of limitations : Ibid, 
83, and no one will contend that his possession was such that he could - 
acquire title by prescription. 

It would serve no purpose to discuss the question of the de- 
fendant's claim to set off the amount she paid to discharge the Hen of 
the mortgages, which had been put upon the lots in controversy by her 
husband when he had no title to them. The greater.part of it was paid 
after this action was brought against her. She could at most have 
paid but a few monthly installments before the suit was brought. The 
mortgages also covered other property which did belong to Cook and 
which was also devised to the defendant. How much of the money 
should be .^apportioned to the lots in question does not appear; neither 
does it appear whether the mortgagee had notice of the outstanding 
title in the heirs of John James, or whether^ the defendant had such 
notice. Neither does it appear that lot No. 29, which Gook unques- 
tionably owned, was not of sufficient value to pay the mortgage. If 
so, under a wellknown equitable rule, it should first be resorted to. 
Whether the mortgages constituted valid liens against these two lots 
so that unless: they were paid the lots might have been taken in execu- 
tion to enforce payment, we are unable to say. If such were the case 
and the defendant in good faith paid off the liens/ there might be a 
question as to her right to set off such payment, brt we # express, no 
opinion now upon that question, because we do not consider it before 
us under the evidence in this case. 

In arriving at the amount of the mesne profits we have considered 
the fair annual value of the premises, the amount of rents received and 
the amount expended for taxes, insurance, water rents, repairs, etc:, 
since November 27, 1897, the time defendant went into possession, up 
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to the present time, and have fixed an amount which we consider 
sufficient to compensate the plaintiff ; the true rule being compensation. 
We have rejected the defendant's claim for improvements and for pay- 
ment of the mortgages. 

And now, August — , 1904, it is ordered and directed that this 
decision.be filed in the prothonotary's office, and that notice of such 
filling by him be, forthwith given to the parties, or tjjeir attorneys, and 
if no exceptions thereto are filed in said office within thirty days after 
said notice shall have been served, then judgment to be entered against 
the defendant and in favor of the plaintiffs for lots 27 and 28, in block 
No. 11, on Lafayette street, on Price and Pancoast's addition to the 
borough of Hyde Park, in the city of Scranton, County of Lackawanna 
and State of Pennsylvania; and also for the sum of $900 for mesne 
profits, and the costs of suit. 



In the Court of Common Pleas of Lackawanna County, No. 575, 

November Term, 1903. 
EXCEPTIONS TO AUDITOR'S REPORT. 

In Re: Appeal of Dunmore School District from Report of Auditors. 

It is an unsound contention that a borough treasurer, upon an appeal taken 
by the school district, can go into court and correct errors made by the 
auditors against him to the same extent and with the same effect as if 
he, himself, had appealed from the settlement of his accounts. 

A decision #f the auditors is conclusive, and cannot be inquired into either 
by the same tribunal, at another time, or by a court of law, except upon 
. appeal. ; By declining to . appeal the party- concedes the correctness of 
the settlement in every particular. 

It is laid down as a general rule, without exception, that where a statute 
provides that . accounts of public officers shall be settled by a board 
of auditors, appointed or elected for the purpose, the settlement made 
by the auditors unappealed from, is conclusive. A board of officers, tp 
settle the account of public officials is a judicial body and an appeal 
from its decision must be tried in the orderly course of practice on the- 
exceptions, or issue, filed in the proceedings, as the case may be. 

Where the school board as a body had no notice of the audits for 1901 and - 
1902 until October 31, 1903, the Court, in the exercise of reasonable 
discretion, should allow appeals taken Nov. 2, 1903,. to be entered nunc 
pro tunc. 

Upon appeal from the settlement of borough auditors the granting of an 
issue rests in the discretion of the Court, arid where .the facts can be 
ascertained by the Court, an issue will hot be directed. The Court 
"may" direct an issue and determine disputed questions of fact, "if 
necessary." An issue is a matter of discretion and not of right. 

The Borough of Dunmore was incorporated under the special act of April 
10, 1862, P. L. 526. By the terms of tjie charter the borough treasurer 
was also school treasurer and collector of all taxes as well. The Legis- 
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lature fixed his compensation at 1 per cent on all the moneys "re- 
ceived by him." As treasurer he disbursed the borough and - school 
moneys, but was not entitled to compensation other than that fixed by 
the act of assembly. Act of March 18, 1870, P. I* 476, repealed the 
section of the incorporating: act of 1862, "relating: to the question of 
taxes." 

The act of 1870 incidentally wiped out the provision relating 10 the treasurer's 
percentage. Section 2 of said act provides, "that the treasurer of said 
borough shall hereafter receive 1 percentum of all moneys passing- 
through his hands, and no more, which shall be his compensation In 
full for services as treasurer of said borough." 

This legislation leaves the borough treasurer where he was under the In- 
corporating act, except as to the one duty of collecting taxes and 
changes the basis of his compensation from 1 per cent, on the moneys 
"received" to 1 per cent on the moneys "passing through his hands." 

HELD, that the act of 1870 in terms fixes the compensation of the school 
treasurer of Dunmore Borough: 

Mr. T. J. Duggan for plaintiff. 

Messrs. George S. Horn and I. H. Burns for defendant. 

Opinion by Edwards, P. J. August 8, 1904. 

This appeal, entered to No. 513, November Term, 1903, is from the 
report of the auditors of the borough of Dunmore for the fiscal year 
ending in June, 1903. There are two other appeals before us, one from 
the report of 1901, the other from the report for 1902, entered respect- 
ively to No. 514 and No. 515, November Term, 1903. The three ap- 
peals were argued and considered together. This opinion filed in 
No. '513 applies to the other two cases as welhas this case. We shall 
enter orders or decrees only in the other cases, although the reasons 
on which the orders are founded will be found in this opinion. 

The only questions to be considered in the three appeals are raised 
by the exceptions filed by the appellants, and they relate to the settle- 
ment by the auditors of the accounts of August Wahlers, who, v by 
virtue of his office as borough treasurer, is treasurer of the school 
district. 

There are some preliminary- questions to be disposed of before 
discussing the merits of the appeals. 

1. As to the appeals allowed nunc pro tunc in Nos. 514 and 515 
November Term, 1903. Counsel for the borough treasurer, in their 
brief, again raise the question that the nunc pro tunc* orders should 
not have been made and that the appeals were too late. We are still 
of the opinion that the school district and taxpayers should be allowed 
to appeal from the audit of the treasurers' accounts for the years 1901 
and 1902. This audit was not made until 1903 and was not filed in 
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the clerk's office, as the law requires, until June 26, 1903. The school 
board as a body had *nt> notice of the audit until October 31 ,1903, 
and on November 2d the appeals were filed. Two or three of the 
school directors heard in the latter part of August that an audit was 
filed in the clerk's office but this was only in an incidental way. Under 
the facts. as shown by the depositions we are clearly of the opinion 
that in the exercise of reasonable, discretion the orders allowing the 
appeals nunc pro tunc were properly made. 

2. THE DEMAND OF THfc BOROUCiH TREASURER FOR 
AN ISSUE. We have already disposed of this question in an opinion 
filed March 7, 1904. We decided then that an issue was not necessary, 
and we ordered that the appeals be heard upon the exceptions filed by 
the appellants. In our judgment at that time, we considered that the 
only question involved was a question of law. Since handing down 
our opinion, voluminous depositions have' been taken which go into 
questions of fact. The taking' of these depositions has not changed 
our view as to the utter uselessness of issues in order to properly de- 
termine these appeals. Most of the depositions are irrelevant. In the 
opinion referred to we stated that "we do not want to be understood 
as conceding the proposition that even where there are disputed facts 
an issue is a matter of right" We now .state more positively that upon 
appeal from the settlement of borough auditors, the granting of an issue 
rests in the sound discretion of the court, and where the facts can be as- 
certained by the court, an issue will not be. directed. The court "may" 
direct an is$ue to determine disputed questions of fact "if necessary." 
It would be difficult to use words more apt to express the idea that an 
issue is a matter of discretion and not of right. For a well-considered 
discussion of this question we refer to the opinion of Judge Schuyler, 
in Appeal of Morley, et al., 2 C. C. R., 417. In our examination of this 
matter Sve noticed the case of Commonwealth vs. Scanlon, 202 Pa., 250. 
Scanlon was tax collector of the borough of Shenandoah. He appealed 
from the report of the auditors and prayed for an issue, which was re- 
fused. • The case went to the supreme court arid was reversed. On a 
subsequent hearing before Judge Shea, Schuylkill County, counsel for 
Scanlon and his sureties claimed that the language used by the supreme 
court in effect directed the granting of an issue and was mandatory. 
In commenting upon the decision the court below says : "We feel 
assured the supreme court in this sentence does not mean to deprive 
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this court of its discretion in awarding an issue." The real question 
111 the Scanlon case was the effect of two audits, one made in 1897 and 
one in 1898 and both covering the accounts of the tax collector for 
1895. The atGiit- of 1897 was overlooked at the first hearing before 
Judge Shea and he held that the audit of 1898 was conclusive anVl that 
on an appeal from the audit of 1899 which attempted again to settle 
the accounts of the collector for 1895, an issue was properly refused. 
The proposition was clear that if the audit of 1898, unappealed from, 
was conclusive, then by the same reasoning the audit of 1897 settling 
the accounts for 1895 was also conclusive, and it happened that the 
audit of 1897 was more favorable to Scanlon than the audit of 1899. 
It was on this point mainly that the case was remittee) for a further 
hearing. As stated, this question has already been passed upon by us 
in our former opinion and we shall make no further reference to it. 

As to the merits of the contention in the appeals now before us the 
first question to be considered is the effect of the settlement by the 
borough auditors of the accounts of the borough treasurer. This ques- 
tion is so thoroughly settled by the decisions in the lower and appellate 
courts that citation of authorities is unnecessary. From Northumber- 
land Co. vs. Bloom, 3 W. & S.,< 542, to Commonwealth vs. Joyce, 3 
Sup. Ct, 609, and Commonwealth vs. Scanlon, 262 Pa., 250, it is laid 
down as a general rule, without exception, that where a statute provides 
that accounts of public officers shall be settled by a board of auditors, 
appointed or elected for the purpose, the settlement made by the auditors, 
unappealed from, is conclusive. Counsel for the borough treasurer do 
not controvert this proposition; but they say that the school district 
having appealed from the settlement made by the auditors, the whole 
matter is before the court de. novo, and that the treasurer can 
now come in and correct the errors made by the auditors against him 
to the same extent and with the same effect as if he himself had ap- 
pealed from the settlement of his accounts. We do not see how it is 
possible to admit the soundness of this contention. We are not referred 
to any case in any court which sustains it The only argument made is 
that an appeal from the settlement of the auditors is like an appeal 
from a justice of the peace to the common pleas court, or an appeal 
from the award of viewers ; but the act regulating appeals from justices 
of the peace provides that the court shall decide such cases upon the 
facts and merits only, and, in appeals from award of viewers, the trial 
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in court shall be "according to the course of the common law." In 
this connection we may examine with profit some of the decisions re- 
lating to the conclusive effect of settlements by auditing boards upon 
the public officials whose accounts, are audited, calling attention specially 
to the emphatic language used, 

"The decision of the auditors is conclusive, and cannot be in- 
quired into either by the same tribunal at another time, or by a court 
of law except upon appeal :" Blackmore vs. Allegheny County; 51 Pa., 
160. 

"By declining to appeal, the party concedes the correctness of the 
settlement in every particular:" Hutchinson vs. Commonwealth, 6 
Pa., 124. 

"If the plaintiff below was dissatisfied with the decision of the 
auditors, he might have appealed from their reports within the time 
limited by the act ; but not having done so, their decisions became final 
and conclusive against him, and thenceforth the doors of the common 
pleas and every other judicial tribunal were effectually barred against 
him as to any claims within the jurisdiction of the county auditors, at 
the time his respective accounts were audited, settled and adjusted by 
• them:" Northampton Go. vs. Harman, 119 Pa., 373. 

"The remedy of a school district treasurer for erroneous sur-charge 
at an audit of his accounts is by appeal from the audit as provided by 
law :" Commonwealth vs. Joyce, et aL, 3 Sup. Ct., 609. 

Let the foregoing extracts suffice to show that where under the 
act of assembly "either" party has the right of appeal, neither is in 
position to ask relief from the common pleas unless the party asking 
the relief has appealed. It is true that the cases cited do not decide 
this precise question, but they point strongly in that direction. We 
must not forget that a board of auditors to settle the accounts of public 
officials is a judicial body and that an appeal from its decision must be 
tried in the orderly course of practice on the exceptions, or issue, filed 
in the proceedings, as the case may be. If the case is one requiring an 
issue to be submitted to a jury, the issue is based upon the specifications 
of errors in the auditors' report as presented and relied upon by the 
appellant ; if the case is tried by the court without a jury, the evidence 
is confined to appellant's exceptions or specifications of errors. In the 
cases at bar we have the appeals and the exceptions filed by the school 
district. The exceptions are two in number and are of the same char- 
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acter in each case. There is no appeal on the part of the borough 
treasurer and therefore no exceptions to any of the items in the audi- 
tors' reports. He was satisfied with the reports; otherwise he would 
have appealed." It would, therefore, be preposterous to hold that be- 
cause the school district has appealed and complains only of two* items, 
we have consequently the right to re-audit the whole of the borough 
treasurer's accounts. We think the principle governing appeals in cases 
like the present is in a sense the same as that which governs appeals 
from the judgments of the common pleas and orphans' courts. "When 
the right to an appeal has accrued by the entry of a judgment or decree 
against a party, he must take his appeal within six months from that 
date notwithstanding an appeal has been taken by the other party:" 
Gwinner's Appeal, 204 Pa., 435. There, are other cases which lay down 
the same doctrine. It may be, after all is said in regard to the rights 
of the party in cases of appeals such as those now under consideration, 
that this discussion could have been avoided, because of the fact that 
the dispute between the school district and the borough treasurer in- 
volves only the subject-matter of appellant's exceptions; but we have 
entered into the discussion on account of counsel's strenuous contention 
that the appeals before us are to be heard de novo, although the borough 
treasurer is not in court as an appellant. 

We shall now proceed to the consideration of the questions raised 
by the exceptions. 

The first exception is to the allowance by the auditors of the sum 
of $24,900 "temporary loan" in the account of the borough treasurer, 
for the fiscal year ending in June, 1903. It is alleged by the appellant 
that this money was borrowed without authority of law and that the 
treasurer should be surcharged with the amount of the loan. This 
exception should not prevail unless sustained by some inexorable rule 
of law. It is not claimed that the treasurer misappropriated any portion 
of the money. All of it was used to pay the orders lawfully issued by 
the school district. It is true that the authority of the treasurer to go 
to the bank and borrow money for the use of the school district is 
doubtful. On the minutes of the school board of November 21, 1900, 
is found a resolution repealing a former resolution authorizing the treas- 
urer to make temporary loans. The treasurer, Wahlers, says he knew 
nothing of the repealing resolution, and that he acted in good faith 
believing that he had behind him the authority of the board to make 
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temporary loans. The original resolution was passed October 7, 1899, 
and was repealed as above stated thirteen months later. We are satis- 
fied that the borough treasurer had no notice of its appeal. Undoubt- 
edly the whole business was vtry loosely conducted. When there 
was no money in the school fund to pay orders, the treasurer would 
mark the orders "no funds" so that they might draw interest, and then 
he would give his note to the bank, depositing the school orders so 
marked as collateral security. If we understand the plan of operation 
correctly, the treasurer, when school funds would come in, would re- 
deem or pay the orders in the bank, which would be a payment pro 
tanto on the so-called temporary loans. This loose method of doing 
public business seems to characterize the borough of Dunmore in all 
the matter's disclosed in the depositions. The borough treasurer has 
not understood that it is his duty to settle his accounts annually with 
the school district ; the school board made no particular effort to demand 
annual settlements, nor to find out why the accounts of 1901 and 1902 
were not audited at the proper time; the auditors had but a very faint 
conception of their duties and of the nature of an auditor's report; 
the three reports of the auditors are admittedly inaccurate and contain 
errors which the court of common pleas cannot now correct; the 
borough treasurer is mixed up in his accounts and cannot find some 
of the notes discounted at the bank for the use of the school district, 
and the attempt now to correct matters, by means of testimony con- 
tained' in five several sets of depositions, seems to add to the general 
confusion. Notwithstanding our criticism of these matters, we are 
•clearly of the opinion that the school district is in no position to ask 
the court to sustain its exception to the temporary loans. The school 
board knew the loans were being made; every. cent of the money se- 
cured was paid out for the district; there is no question of the honesty. 
of the transaction as far as the borough treasurer is concerned, and we, 
therefore, hold that the school district, or the taxpayers, cannot now 
ask us to surcharge the treasurer with the sum of $24,900. The ex- 
ception of the appellant on this point is- dismissed. 

The other exception involves the amount of percentage the borough 
treasurer is entitled to for the disbursement of school funds. The treas- 
urer claims that he is entitled to retain two per cent, until the school 
board fixes his compensation. The appellant claims that the treasurer's 
compensation is fixed by law at one per cent/on all moneys "passing 
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• 
through his hands/' This question is raised in each of tjie three appeals 

and is purely a question of law. 

The borough of Dunmore was incorporated under the special act 
of April 10, 1862, P. L. 526. Section two provides that the borough 
shall form a separate election and school district Section three pro- 
vides that the qualified electors of the borough shall elect one treasurer, 
who shall also -be treasurer of the school fund. Section ten provides 
that all the borough, school and poor taxes assessed shall be collected 
as follows : "As soon as the said taxes shall be assessed * * * the 
duplicate lists of the same shall be placed in the hands of the treasurer 
of the said borough ; it shall be the duty of the said treasurer thereupon 
to advertise * * * stating that he will meet the taxpayers . 
* * * to receive their taxes," and, "the said treasurer shall receive 
as his compensation, one per centum on all moneys received by him 
and no more." By the terms of the charter it will be seen that the 
borough treasurer was also school treasurer and that .he was the col- 
lector of all taxes as well. The legislature fixed his compensation at 
one per cent, on all moneys "received by him." As treasurer of the 
borough he 'disbursed the borough and school moneys, but was not 
entitled to any other compensation than that fixed in the act of assembly. 

The simple method of having one man, the borough treasurer, 
collect the taxes from the individual taxpayers and pay out all the- 
moneys, was evidently unsuitable for a rapidly growing borough ; there- 
fore, the legislature passed the act of March 18, 1870, P. L. 496. This 
is a short act and contains two sections. The title of the act is "An act 

relating to the collection of taxes in the borough of Dunmore." The 

* 

first section repeals the tenth section of the incorporating act of 1862, 
"relating to the collection of. taxes." As stated, the said tenth section 
made the borough treasurer the collector of taxes in the borough and 
fixed his compensation. By » the repeal of this section, the treasurer 
ceased to be collector, but remained borough and school treasurer. 
Incidentally the provision relating to the treasurer's percentage was 
wiped out by the repeal, and, therefore, section two was enacted pro- 
viding "that the treasurer of said borough shall hereafter receive one 
per centum on all moneys passing through his hands, and no more, 
which shall be his compensation in full for services as treasurer of said 
'borough." There can be no doubt as to the meaning of this legislation. 
It leaves the borough treasurer where he was under the incorporating 
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act, except as to the one duty of collecting taxes, and changes the basis 
of his compensation from one per cent, on the moneys "received" to 
one per cent, on the moneys "passing through his hands."- All borough 
and school taxes still came into the hands of the treasurer, but were 
paid to him by the collector instead of by the individual taxpayers; 
and, unless the act of 1870 offends against some constitutional pro- 
vision, the compensation of the borough treasurer, for handling the 
schoo} funds remains at one per cent., and is not governed by the act 
of 1854 or by any other general legislation. 

It is so contended by counsel for the borough treasurer that the 
second section of the act of 1870 cannot be invoked in this case ; first; 
because it relates only to his compensation as treasurer of said 
"borough," leaving his compensation as school treasurer to be fixed 
by the school board under the act of 1854, at a sum "not exceeding 
two per cent. ;" and, second, because the act of 1870 contains more than 
one subject, which is prohibited by the constitutional amendment of 
1864. The first reason required but little consideration. By the pro- 
visions of the incorporating act of 1862 the electors of the borough 
"shall elect one treasurer who shall also be treasurer of the school fund," 
and any legislation fixing the compensation of the "borough treas- 
urer" necessarily includes his compensation as treasurer of the school 
fund. He is treasurer of the latter fund because he is borough treas- 
urer. To handle the school moneys is one of the rights as well as one 
of the duties incident to the office of borough treasurer. Therefore, 
it is clear that the second section of the act of 1870 in terms fixes the 
compensation of the school treasurer of Dunmore borough. 

Nor can we concede that the act of 1870 contains more than one 
subject ; or, that the subject is not clearly expressed in the -title. The 
act relates "to the collection of taxes in the borough of Dunmore." 
All the borough and school taxes collected in the borough come into 
the hands of the borough treasurer. He disburses the borough and 
school funds which are raised by ,taxation. Can it be successfully 
contended that the fixing of the compensation of an officer for paying 
out the taxes collected in the borough is a subject disconnected and 
distinct from, that which "relates to the collection of taxes in the 
borough?" Do not the the two provisions relate to one subject- 
matter? Or, is not the provision in section two of the act in question 
properly and naturally connected with the main subject of the act, 
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which pertains to the collection of taxes? We must always hear in 
mind that the purpose of the constitutional prohibition is to prevent 
legislation on two or more distinct subjects in one act, and to give 
sufficient notice through a properly worded title of the subject-matter 
of legislation contained in the act. It seems to us that the complaint 
of counsel, so far as the title of the act is concerned, is, in effect, based 
upon the proposition that the title fails to furnish a complete index to 
the act. We are not prepared to declare the second section of the 
act of 1870 unconstitutional. We think it is germane to the the main 
subject-matter and that the title of the act is sufficiently comprehensive. 
Having come to this conclusion, it follows that the' treasurer of the 
borough of Dunmore is entitled to only one per cent, on all moneys 
passing through his hands, including school funds, and that the school 
board has no power to fix his compensation under the act of 1854. 

It is proper, in this connection, to refer to an alternative proposition 
advanced by counsel for appellants, viz., that conceding the right of 
the school board, under the act of 1854, P. L. 617, to fix the compensa- 
tion of the school treasurer in Dunmore borough, the school board 
has by resolution already done this, and has fixed the compensation at 
one per cent. It appears that on June 9, 1902, the school board adopted 
a resolution to the effect that the board surcharge the treasurer with 
"all commissions above one per cent, allowed by law." This resolution 
is not framed in very clear language; but, in our judgment, it is 
sufficiently definite as a declaration of the board that the treasurer 
should receive one per cent, for handling the school funds, and this 
would cover the years 1901 and 1902/ The resolution of May 26, 1903, 
is more definite: "Be it resolved that the treasurer of the Dunmore 
School District be allowed as compensation the sum of one per cent, 
on moneys passing through his hands for the fiscal year ending June 1, 
1903." We believe the contention of counsel is fairly sustained by 
these resolutions, and that if it is within the power of the school board 
to fix the treasurer's compensation, it has been done, although we are 
of the opinion that the compensation is fixed by the special legislation 
relating to the borough of Dunmore. 

The foregoing discussion disposes of all the legal questions in- 
volved in the consideration of the present appeals, and there is nothing 
left but to ascertain the amount of the commission allowed by the 
auditors in excess of the amount which the borough treasurer is entitled 
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to by law for disbursing the school funds, and to surcharge the treas- 
urer with such excess. According to our view of this matter, the as- 
certainment of the amount of the excess is a simple proposition. It may 
be done by computing the disbursements as stated in the auditors' 
reports and deducting from the commission allowed by the auditors 
the sum of one per cent, on the disbursements. The difference repre- 
sents the excess which must be surcharged against the treasurer. In 
this connection it is necessary to refer to the depositions taken at various 
times. Counsel for the treasurer claim that even conceding the audits 
are not opened as to every item under the school district's appeals and 
that the only questions to be considered are those raised by the ex- 
ceptions, nevertheless, the treasurer ought to be permitted to prove 
the basis on which the auditors figured the commission. This proposi- 
tion will be better understood by reference to the audit for the fiscal 
year ending June, 1902. The report for this year shows disbursements 
which would net the treasurer the sum of $325.25, at one per cent. 
At the rate of two per cent., which is all the treasurer claims, his per- 
centage would be $650.50 ; but the auditors allowed commission amount- 
ing to $1060.20, which is more than three per cent. An attempt has 
been made in the depositions to show that the said sum of $1060.20, as 
a matter of fact, was only two per cent, of the actual disbursements, 
but that owing to ignorance on the part of somebody, the auditors' 
report was not made out correctly. This means, that somehow or 
other, there is. the sum of over $20,000 omitted from the credits to 
which the treasurer was entitled. It is not claimed that the treasurer 
has suffered on account of this omission, except so far as the amount 
of his percentage is concerned, because the question of percentage is 
the only question in the case from the standpoint of the treasurer him- 
self. We consider that the attempt to correct and reform an. audit in 
this way, if allowed, would establish a dangerous precedent; but, re- 
gardless of this phase of the question, we must say that the depositions 
which are intended to explain the discrepancies are contradictory and 
.unreliable, and are not of such a character as should form the basis of 
intelligent inferences or conclusions. When the auditors were first 
sworn, they could give no explanations, except to say that they figured 
the percentage at two per cent. One of the auditors signed the report 
because he was asked to; and another said he kneW very little about 
such matters. The other auditor has contradicted himself so seriously 
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in his various depositions as to destroy his credibility as a witness. 
The treasurer is the only witness whose testimony should be considered 
as to the discrepancies referred to, and his evidence is quite unsatis- 
factory. After a patient reading and consideration of all the depo- 
sitions, we have reached the conclusion that the only thing we can do 
is to take the auditors' reports as they are. The restatement of the 
accounts- as made by appellants' counsel is substantially correct, except 
as to the accounts for the year ending June, 1903. 

We, therefore, dispose of the appeals before us as follows : In 
No. 514, November Term, 1903, which we treat as the appeal from the 
report of the auditors for the fiscal year ending June, 1901, we sustain 
appellant's exception to the commission allowed to the school treasurer, 
and state that part of the account thus : 
Total commissions allowed by. auditors and retained by August 

Wahlers, school treasurer - $1060-20 

Commissions allowed by law . . . . 325 25 

Excess , $ 734 95 

In No. 515 November. Term, 1903, being theappeal from the re- 
port of the auditors for the fiscal year ending June, 1902, we sustain 
appellant's exception to the commissions allowed by the report; and 
state that part of the account thus : 

Total commissions allowed by auditors $1086 43 

Commissions allowed by law * 385 93 

Excess .'...-. . .$ 700 50 

The audit for the fiscal year ending in June, 1903, appealed to 
No. 513 November Term, 1903, is more complicated than the other 
audits. We find in the audit the following statement of disburse- 
ments : 

EXPENDITURES (General Fund.) 

Amount or orders paid $43,214 4 

Temporary loans paid 14,000 00 

Interest paid on loans 868 64 

Orders paid (held by bank) , 10,900 00 

Treasurer's commission l *$ 2 9 86 

$70,3.12 90 
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DISBURSEMENTS (Sinking Fund.) 

Amount of orders redeemed ; $3 2 »37° °7 

Bonds redeemed . . . . ....*..- l . . 14,000 00 

Interest paid on bonds . . . . . . : . 2,150 00' 

Insurance on bonds . . , 62 50 

Interest on orders . . . . • .■• 598 52 

Treasurer's commission 982 37 



$50,163 46 
The foregoing tabulation shows the following commissions allowed 
the treasurer: 

r 

General ( fund $1,329 86 

Sinking fund , 982 37 

Total ............ :$2,3i2 23 

There are two items in the "Expenditures — General Fund" sched- 
ule which require explanation, viz., the items : 

Temporary loans paid . . . f , $14,000 00 

Orders paid (held by bank) . . 10,900 GO 

We have already explained how the school orders when presented 
were marked by the treasurer "no funds" and were then deposited by him 
inthe bank as collateral security for the "temporary loans." It is clear 
•that the treasurer is entitled to only one commission on the same money. 
If he paid, the bank $14,000 for temporary (pans, he paid that amount 
of orders, because he took up the orders when he paid the loans; but5> 
all the orders paid by him are already accounted for and they equal 
in amount, with a slight -discrepancy, the total amount of orders issued 
by the. school board. For this reason the treasurer is n6t 'entitled to 
commission on the item of $14,000, "temporary loans paid." As to 
the other item of $10,900, "orders paid (held by bank)," we have 
reached the conclusion that the treasurer is entitled t6 his commission 
on this amount. We find that the total amount of orders issued for the 
year ending June j, 1903, was $54,202.64. Adding to the. item of 
"orders paid $43,214.40" the other item of "orders paid (held in bank) 
$10,900," we find the total to be $54,114.40, a sum somewhat, near the 
total issue of orders. We, therefore, think the treasurer ought to have 
commission on the item of $10,900. One of the items in the report 
that adds to the cpnfusion is the item of $10,923, placed in the schedule 
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of liabilities as "orders outstanding." This item may suggest the idea 
that it might be the same as the other item already referred to of 
$10,900, and that the $23 difference represents accrued interest paid 
or due to the bank on the orders. We have chosen to discard this 
suggestion. The 1904 audit might throw some light on it 

Therefore, in the appeal entered to No. 513 November Term, 1903, 
we dismiss the appellant's exception to the allowance to the treasurer 
of credit for "the temporary loans repaid by him, and we sustain the 
exception to the treasurer's commission. That part of the account we 
state thus : 

Total commission allowed by auditors and retained by August 
Wahlers, being $1,329.86 on "General Fund" and $982.37 

on Sinking Fund '.'.'.■ , $2,312 23 

Commissions on both funds as allowed by law. 1,041 64 

Excess to be surcharged to treasurer .$1,270 59 

Now therefore, it is ordered in the appeal entered to No. 513 No- 
vember Term, 1903, that August Wahler, treasurer of the School 
District of the borough of Dunmore, be surcharged with the sum of 
$1,270.69, excess of commissions allowed him by the auditors of said 
borough for the fiscal year ending June 1, 1903, arid we direct judgment 
to) be entered 'in said case in favor of the plaintiff for the use of the 
School District of the borough of Dunmore and against August 
Wahlers in the sum of $1,270.59, with interest from June 1, 1903. 



The relation of master and servant is held, in Tompkins vs. Pacific 
Mut. L. Ins. Co. (W. Va.) 62 L. R. A. 489, to exist between an insur- 
ance company and its medical adviser in making an examination of an 
injured person holding an accident policy issued by the company ; and 
the company is held to be answerable for injuries resulting from the 
negligence or misconduct of its agent in making the examination. 



An appropriation of public money by the legislature to redeem 
warrants issued under an invalid law providing for the treatment of 
ebriates at public expense which are in the hands of innocent purchasers, 
is held in State ex rel. Garrett vs. Froehlich (Wis.) 61 L. R. A. 345, to 
be unauthorized, as being for a private, and not for a public, purpose. 
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In the Court, of Common Pleas of Lackawanna County, No. 533, Sep- 
tember Term, 1904. 
APPEAL BY DEPENDANT. 
City of Scranton vs. Alexander Straff. 

The fundamental basis underlying the assertion of police power by the state 
is that the "best good of the greatest number" must be - secured. 

Under its chartered powers the city of Scranton has the right to provide 
adequate legislation for the protection of its public parks and for the 
comfort, peace and welfare of its citizens. It is not an unreasonable 
regulation that the gates and openings of the parks and the approaches 
thereto shall be kept free from the distractions and possible disorder 
incident to the operation of ring games, merry-go-rounds, etc. It is a 
wise exercise of police power on the part of the city to draw a prohibi- 
tory .line around the parks. 

While it is true that the people may go into court and seek protection for 
themselves, yet the city, also, has the right to make ordinances, provid- 
ing for the peace and welfare of its citizens. 

As long as the prohibition applies to everybody, the fixing of a line or dis- 
tance inside of which certain things shall not be allowed is not in itself 
arbitrary or unerasonahle. 

Mr. D. J. Davis, City Solicitor, for plaintiff. 
Messrs Vosburg and Dawson, for defendants. 
Opinion by Edwards, P. J., August 8, 1904. 

Defendant was convicted before a magistrate on the charge of vio- 
lating an ordinance of the city of Scranton prohibiting the running of 
a "merry-go-round" within one thousand feet of any of the parks of the 
city of Scranton and was sentenced to pay a fine of twenty-five dollars. 
He was permitted to appeal on the ground of the alleged, invalidity qf , 
the third section of the ordinance. There is no dispute as to the facts. 
By agreement of counsel the testimony taken before the magistrate, 
and .which is made part of the record, is to be used in disusing of the 
appeal. If the part of the ordinance objected to is valid, then the 
^conviction was proper and the defendant's appeal should be dismissed. 
The only question, therefore, to be considered is the validity of the 
ordinance, especially the third section thereof. 

The" first section of the ordinance is as follows : 

Be it ordained, etc., "tthat hereafter, every person owning or oper- 
ating any ring game, 'game of chance, merry-go-round, razzle-dazzle, 
shooting gallery, air gun, animal show, musical instrument in a place 
of entertainment where refreshments are sold, freak show or entertain- 
ment of the usual side-show variety, or any show or entertainment of a 
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similar character, shall and must first obtain a license from the Director 
of the Department of Public Safety and shall pay for fhe same as 
hereinafter specified." 

We quote also a part of the second section: 

"The amount to be paid for a license to own or operate a merry- 
go-round, razzle-dazzle, animal show, a musical instrument in a place 
of amusement where refreshments are sold, a freak show or entertain- 
ment of the usual side-show variety or any show or entertainment of 
a similar character, shall be for each one the sum of $10 per month or 
any fractional part of a month. Said license shall be renewed monthly 
during the time the said merry-go-round, razzle-dazzle, freak show or 
entertainment of the usual side-show variety or any show or entertain- 
ment ef a similar character, is owned or operated in saicl city." 

We quote the whole of the third section: 

"It is, however, expressly provided hereby, that no license shall be 
issued by the Director of the Department of Public Safety or by an) 
other officer of the said city of Scranton, to maintain or operate any 
ring game, game of chance, merry-go-round, razzle-dazzle, shooting gal«- 
lery, air-gun, animal show, any musical instrument in a place of enter- 
tertainment where refreshments are sold, freak show or entertainment 
of the usual side-show variety or any show or entertainment of a similar 
character, within 1,000 feet of any public part in the said city of Scran- 
ton, and the operating of the same or any of the same within 1,000 feet 
of any of said parks is hereby prohibited." 

Defendant contends that the ordinance is invalid because it deprives 
the- owner of the lawful use of his property, and, further, because it is 
unreasonable, oppressive and unequal in its operation. Conceding, says 
defendant's counsel, that the city of Scranton, in the exercise of police 
power, has the right to impose a license tax on merry-go-rounds and 
other devices operated for the purpose of amusement, why should it 
draw territorial line and ordain that what is lawful on one side of this 
line is unlawful on the other side of it? It is claimed that such discrim- 
ination is unreasonable. 

We are clearly of the opinion that the ordinance in question, in all 
its provisions, is a valid exercise of the police power of the state, and 
that it invades no constitutional right While all men equally have the 
right to "acquire, possess and protect property," the methods by which 
this right to acquire property is asserted and exercised have always 
been subjected to* regulation by law, and. the fundamental basis under- 
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lying the assertion of police power by the state is that the "best good of 
the greatest number" must be secured. A discussion of the general 
nature of the police power and the numerous and multifarious objects 
over which it exercises control would be useless. The only question 
open for discussion in this case is the reasonableness of the ordinance. 
We fail to see wherein it is unreasonable, or oppressive or unequal in 
its operation. It must be conceded that the city of Scranton, under its 
chartef powers, has the right to provide adequate legisfation for the 
protection of its public parks and for the comfort, peace and welfare 
of its citizens. Is it not a reasonable regulation that the gates and open- 
ings of the parks and the approaches thereto shall he kept free from the 
distractions and possible disorder, incident to the operation of ring games, 
merry-go-rounds, razzle-dazzles, / shooting galleries, menageries and 
other such devices ? We can see how such means of amusement, under 
proper park regulations, could be located inside of a park, away from 
the residences which usually surround a park; but we hold that it is a 
wise exercise of police power on the part of the city to draw a prohibi- 
tionary line around the parks, as it has in the case at bar. As incidental 
to lawful park regulations we think the third section of the ordinance is 
valid. 

We know of no reason why the. same section should not be sus- 
tained on the ground that it protects the people living near and around 
the park from the. noise and disturbance generally accompanying the 
operations referred to. , It /nay be argued that these people can come 
into court and seek protection for themselves. This is true. They have 
this right ; but the city also has the right to make ordinances providing 
for the protection of the peace and welfare of its citizens. The police 
power is very fommonly exercised for the purpose of preserving peace 
and maintaining good order throughout the municipality or* in any part 
thereof, where, for exceptional reasons, municipal regulation is neces- 
sary. 

Hundreds of instances could be given where the exercise of the 
police power has been sustained. It would be burdensome to enumerate 
them. There are cases where it has been held lawful for a municipality 
to prohibit peddling, or selling refreshments or liquors, or horse-racing 

■ * * 

within a prescribed distance from the place where a camp meeting is 
held. As long as the prohibition applies to everybody, the fixing of a 
line or distance inside of which certain things shall not be allowed is 
not in itself arbitrary or unreasonable. The Supreme Court of the 
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United States, in Natal vs. Louisiana, 139 W. S., 621, has decided that 
an ordinance prohibiting the keeping of a private market "within six 
squares" of any public market of the city of New Orleans is valid under 
the police power of the state. This case disposes of the objection based 
on legislative interference with the- rights incident to the ownership of 
private property, as well as of the objection directed against the adop- 
tion of an arbitrary territorial line, be it "six squares," or a "thousand 
feet" away from market or park. 

In accordance with the views herein expressed, and upon the un- 
disputed evidence in the case, we adjudge the defendant guilty of the 
charge made against him, and the appeal is dismissed, with costs. 



In the Court of Common Pleas of Lackawanna County, No. 486, Janu- 
ary Term, 1904. 
RULE TO STRIKE OFF JUDGMENT. 
Henry Kaufhold vs. iVilKam J. Burke. 

• — • 

The explicit directions of the act of July 9, 1901, P. I* 614, as amended by the 
act of April 22, 190$, P. I* 261, relating; to the service of process, re- 
quires that the owners named in the affidavit accompanying the * prae- 
cipe, must be made parties to the writ and designated as defendants. 

The ( sheriff, . in making- a service, must look to his writ only. He has no 
other authority. If, when he serves his writ on the person named 
therein, he finds somebody else in possession, he must say so in his re- 
turn, and add the name to the writ. The sheriffs return should show 
whether the parties served were served as defendants, or because they 
were found in possession. 

Mr. W. A. Wilcox for plaintiff. 

Opinion by Edwards, P. J., August 8, 1904. 

The act of July 9, 1901, P. L. 614, as amended by the act of April 
23, 1903, P. L. 261, relating to the service of process, is so plain in its 
provisions that attorneys should have no difficulty in proceeding ac- 
cording to its express directions. The judgment in this case was en- 
tered for the want of ah appearance on a scire facias sur mortgage. 
At the time the scire facias was issued the mortgagor, William J. 
Burke, was dead. No legal representative was substituted in his stead. 
The praecipe for scire facias, filed January 5, 1904, was accompanied by 
an affidavit stating that the real owners of the land charged were Ella 
L. Burke, * widow of the mortgagor, and her six children,, who are 
named. Notwithstanding the affidavit, the writ issued against William 
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J. Burke alone. The act of assembly provides that the plaintiff, in any 
writ of spire facias sur* mortgage, shall file with his praecipe an affidavit, 
setting forth, who are the real owners of the land charged, "and all said 
persons shall be made parties to the writ." The writ, therefore, issues 
against these "parties" >as defendants and the sheriff proceeds to serve 
the writ on each defendant, whether he is or is not in possession. If 
the sheriff finds any persons "other than those named in the writ" in 
possession of the land or a part of the land, he must add their names -fg 
the writ and make return ^accordingly. Thus, by the explicit directions 
of the act, the owners named in the affidavit accompanying the praecipe 
must be made parties- to the writ. They are among the defendants 
against whom the writ goes out, and they should be named as such in 
the praecipe. Then, after the writ is issued, the sheriff, if he finds any 
other person in possession, shall add to the writ the name of the other 
person. His return should show this clearly. 

The sheriff's return in the present case is before us and shows a 
service of the writ on the Burke children and on Ella Burke, v as widow 
and administratrix of the mortgager. The fact that Ella Burke was 
served as administratrix seems to have' escaped the observation of coun- 
sel on both sides. The case was argued'as if there had been no attempt 
to bring in the administratrix ; but the return shows the fact as stated. 
Nobody can say from the sheriff's return whether the parties served 
were served as defendants, or because they were found in possession. 
The form of the return would seem to indicate that the sheriff intended 
to serve them as defendants in the writ, because he does not state that 
they were served as being in possession and therefore that they should 
be added to the writ. The return of service is in the ordinary form, as 
for instance: "I $erved the within writ on Frank Burke. by handing 
him a true and attested copy," etc. * If Burke had been named in the 
writ if would make no difference whether he wa§ in possession or not, 
and the service on him would be good. Not t>eing named in the writ the 
sheriff was bound to state the reason why he served the writ on him at 
all. The sheriff could not answer by saying that Frank Burke was 
named as owner in the affidavit accompanying the praecipe. The sheriff 
must look to his writ only. He has no other authority. If, when he 
serves his writ on the persons named therein, he finds somebody else in 
possession he must say so in his return and "add the name to the writ." 
This he does in his return. 
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In addition to the foregoing we state that there was not even the* 
semblance of authority for serving the writ on the administratrix. The 
administratrix was not named in the plaintiff's affidavit as having ah 
interest in the property. As far as the record shows she was a total 
stranger to the proceedings. The service of the writ oh her was void. 

Judgment has been entered against all the parties for the want of 
appearance; This judgment was erroneously entered and should be 
stricken off. We, therefore, make the rule absolute to strike off the 
judgment. . > ■ . 

In the Court of Common Pleas of Lackawanna County No. i, May 

Term, 1903. 

IN EQUITY. 

Hiram Cole vs. Emmet M. Lowery. 

Evidence to set aside or cancel a deed or lease or any contract in writing, 
must be clear, precise and convincing:. 

An expert witness as to the costs of m'ning coal, to be satisfactory, should 
be familiar with all the conditions Incident to the mining. He should 
know the thickness and quality of the veins, the probable quantity of 
coal in the tract, it» nearness to a railroad, the cost of reaching the 
coal, and generally the possibility of profitable mining. 

Where it can be proven that a defendant, who is related to the plaintiff 
through marriage, had the confidence of the plaintiff, and that the 
plaintiff relied upon the representations made by the defendant as to 
the prevailing rate of royalty, and was thereby induced to sign a 
lease and it further appeared that the rate of royalty was unconscionably 
low and that the defendant knew it, the plaintiff might succeed in can- 
celling the lease on account of fraud. 

FVkud is of various kinds, but it generally consists either in misrepresen- 
tations or in concealment of a material fact. It is extremely difficult 
to advance any general principle upon this subject inasmuch as to what 
does or does not amount to fraud depends very much upon the facts 
of each particular case and the relative situation of the parties. 

Fraud is never to be considered as a single fact, but a conclusion to be 
drawn from all the circumstances of the case. As a legal proposition 
applicable to certain facts, equity will not permit a person to profit by 
his own deception or fraud, and if he obtained the execution of a coal 
lease and the possession of the property therein described, or the legal 
title to land or other property by such means, equity will treat him as a 
trustee for the one equitably entitled,, and compel him to render a true 
and faithful account of all profits thus fraudulently obtained. 

The. principle that when a court of equity has once acquired, jurisdiction 
over a cause for one purpose, it may retain it for purposes of equitable 
relief even not covered by the original prayers for relief in the bill, is 
of limited apolication. 

Mr. John R. Jones for plaintiff. 

Messrs. H. D. Carey and I. H. Burns for defendant. 

Opinion by Edwards, P. J. August 8, 1904. 
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The plaintiff seeks the cancellation of a coal lease on account of the 
■ fraud of the defendant. From the evidence we find the following 

FACTS, 
i. On the 23d of September, 1897, plaintiff leased to defendant 
the coal under a tract of land situate m the township of Carbondale, 
County of Lackawanna. The lease was written by the defendant him- 
self and was signed in the plaintiff's house. It was acknowledged be- 
fore a justice of the peace in Waymart, Wayne County. Plaintiff testi- 
fies that the defendant gave him a drink'out of a bottle, which affected 
his head and that he, plaintiff, did not read the lease. This testimony is 
contradicted by the defendant and his wife. On this point we find as a 
fact that the plaintiff read the lease ; that he knew what he was sign- 
' ing and that he was given nothing to drink. We find also that the lease 
was^read to the plaintiff when the acknowledgment was taken. 

2. Plaintiff claims that defendant represented to him, at the time 
. the lease was signed, that ten cents a ton was the prevailing and aver- 
age rate of royalty paid in the Lackawanna region for all coal that 
would pass -over nine-sixteenths of an inch screen or mesh and that no 
ro>alty was paid for the sizes which would not pass over such screen; 
and that he, plaintiff, being ignorant in such matters, the defendant took 
advantage of him and induced him to sign the lease ; whereas, in fact, 
the prevailing rate of royalty was very much in excess of ten cents a ton, 
being forty-five cents for the larger, and fifteen cents -for the smaller 
sizes. We cannot find that the defendant made the representations as 
to royalty claimed by the plaintiff at the time the lease was signed. The 
testimony would riot justify such a finding. Whether or no the royalty 
was fair, under all the circumstances, is another question. 

3. A large portion of the testimony relates to the alleged mental 
incapacity or feeble-mindedness of the plaintiff. It is claimed on his 
behalf that at the time of the execution of the lease, and for years prior 
thereto, his health was so affected by reason of a sunstroke, that his 
mind had become weakened, his memory almost destroyed and his judg- 
ment impaired, to. such an extent as to deprive him of his reasoning 
faculties and to incapacitate him for the transaction of business, and 
that the defendant had always been aware of this condition of the 
plaintiff. The evidence does not sustain the allegation that the plaintiff 
is feeble-minded. .We cannot reach any such conclusion. We should 
say that the plaintiff shows mental peculiarities. His mind seems to 
act slowly and hesitatingly. His manner of speech exhibits the same 
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traits. He was on the witness stand several hours, his testimony covef- 
ing twenty-six typewritten pages. We studied him closely. He would 
wait several seconds before answering the questions ; but in almost everj 
instance his answer was responsive and clear. His testimony reads like 
the testimony of the average witness. Because a person exhibits pecu- 
liarities of mind and of speech, it does not at all follow that' he is feeble- 
minded. The testimony of Mr. Stacker, a business man, gives an apt 
description of the plaintiff in these words : "Mr. Cole is rather a strange 
acting man; that is, peculiar; but in his business, I thought he acted as 
though he knew how to do business. I found it quite a difficult matter 
to make a deal with him at a satisfactory price in purchasing this piece 
of land. He is a peculiar acting man ; I think it. is the peculiarities of 
his nature and style; he acted very much like his father used to — pecu- 
liar traits of character." Several witnesses, sworn for the plaintiff, 
testify that he acted strangely at times, in an odd or peculiar way ; that 
he was not capable of transacting business, and that he relied on the 
advice of his brother and relatives in business matters. Special stress 
is laid by counsel on the declarations of defendant, a$ testified to by a 
number of witnesses, to the effect that he, the defendant,, knew the 
plaintiff was not capable of comprehending or transacting business 
affairs. We have considered all this testimony; and, while there is 
much of it, it lacks, in our judgment, the force or power to convince. A 
large part of the testimony comes from relatives of the plaintiff, many 
of whom are apparently unfriendly to the defendant. .On the other 
hand, we find from the evidence, some of it given for the plaintiff, and 
by the plaintiff himself on cross-examination, but most of it given for the 
defense, that the plaintiff conducted his business matters with prudence 
and with reasonable success. When working for others he received the 
highest wages and was considered a good workman. After buying a 
farm he managed it himself and is considered a good farmer. In his 
other transactions he made good bargains with Mr. Stacker and Mr. 
Bunt, receiving high prices for' the lands he sold to them. On the whole, 
therefore, we find that the allegation of mental incapacity or feeble- 
mindedness not only fails for the want of sufficient evidence to sustain 
it, but is negatived by the credible testimony in the case. 

4. The question of the ten cents per ton royalty. The part of the 
plaintiff's case which bears most strongly against the defendant, as a 
inatter of first impression, is the rate of royalty specified in the lease of 
September, 1897. If it could be proven that the defendant, who is re- 
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lated to the plaintiff through marriage, had the confidence of the plain- 
tiff, and that the plaintiff relied on the representations made by the 
defendant as to the prevailing rate of royalty and was thereby induced 
to sign the lease ; and if it further appeared that the rate of royalty was 
unconsciously low and that the defendant knew it, the plaintiff might 
. prevail in his case without the allegation of his mental incapacity. When 
at the trial our attention was first called .to the ten cent rate with no 
royalty for the small sizes, we were naturally impressed with the 
prima facie gross inadequacy of the price, knowing as we did the usual 
rates of royalty in the Lackawanna region, and our mind soon reached 
the conclusion that only exceptional conditions would justify such a low 
rate. But this first impression was removed when the evidence was all 
in. We are satisfied that the exceptional . conditions exist in this case. 
We shall refer first to the character of the evidence for the plaintiff on 
this branch of the case. Three coaf operators and one mining engineer 
were sworn. They agree substantially that in 1897 the prevailing rate 
of royalty in this region was from 35 to 50 cents per ton for all sizes of 
coal above pea, about one-half of this rate for pea, and about one- fourth 
for buckwheat. Neither of the witnesses had seen the tract of land 
leased to the defendant They knew nothing of the actual conditions 
existing on the ground, "the extent of the mining operation, the quantity 
of coal in the tract, nor the facilities for mining it. The. hypothetical 
questions asked by plaintiff's counsel and answered by the experts did 
not disclose the actual conditions. The testimony was received out of 
order on plea of counsel and for the accommodation of .the witnesses, 
with the understanding that so far as the hypothetical questions were 
concerned, the facts therein included would be subsequently proven. 
As it turns out, the answers to the hypothetical questions are entitled to 
but little weight. The only value that we can give to the testimony of the 
experts is in the fact that it establishes the prevailing rate of royalty 
in the Lackawanna valley, under the usual or ordinary conditions of 
mining. It will be noticed that these same witnesses, on cross-examin- 
ation, frankly admitted that under certain circumstances to which their 
attention was called by questions, the mining of coal would be so un- 
profitable that the payment of any royalty would be a burden. It would 
have been much more satisfactory if the plaintiff's expert witnesses had . 
visited the tract leased to the defendant and had examined its, condition, 
the thickness and quality of the veins, the probable quantity of coal in 
the tract, its nearness to a railroad, the cost of reaching the coal, and 



LACKAWANNA JURIST. 229 

generally the possibilities of profitable mining. If they, had done this 
their testimony would undoubtedly have thrown some light on the con- 
tention in this case, because there cari be no doubt as to the competency 
of these experts in matters relating to the mining of coal. As it is, their 
evidence affords but slight assistance to the plaintiff in proving the in- 
adequacy of the royalty named in the lease. 

In order to determine the question of the fairness of the rate of 
royalty fixed in the lease of 1897 we must consider the actual condition 
of the tract and coal and the character of the mining operation as dis- 
closed by the evidence. The tract is located on the side of the mountain 
where the outcroppings of the coal measures are fourtd. As far as dis- 
covered only a small portion of the tract is underlaid with coal. Two 
veins of coal have been worked on the track, one of them from five to 
six feet in thickness and the smaller vein averaging about two and a 
half feet. The defendant worked the small vein only and supplied coal 
to the farmers in the winter. The mine opening was a considerable 
distance up the mountain away from any wagon road. The coal was 
taken out of the drift by horses or mules, and, when brought to the sur- 
face, was broken or crushed and emptied into a chute- which carried it 
down to the wagon road, where it was loaded into the farmers' wagons. 
The mining, evidently, was of the most primitive kind. The limited 
acreage of coal and the smallness of the vein prohibited the kind and 
extent of mining operations usually' found in our mining regions. The 
meager quantity of coal taken from the narrow vein is a circumstance to 
be considered. Although the defendant secured the lease in 1897, he 
did not begin mining until 1900, and from* that time until the injunction 
issued in this case, he mined only 2,346 tons, including pea. Consider- 
ing these facts as detailed by us, it is at once apparent that the testimony 
of the experts as to the prevailing rate of royalties in this region is en- 
titled to very little consideration. We, therefore, cannot find as a fact 
that the rate of royalty fixed in the lease of 1897 was unconscionable, 
nor even unreasonable. 

Plaintiff's counsel calls our attention particularly to the > fact that 
in November, 1898, the defendant leased to the Hillside Coal and Iron 
Company the large vein, five to six feet thick and known as the Clark 
vein, for the price of thirty cents per ton for the large sizes and fifteen 
cents per ton for the small sizes. This circumstance, taken with the 
other facts of the case, according to the argument of counsel, ought to 
convince a chancellor that the defendant designedly overreached the 
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plaintiff a year before in securing from him a lease at ten cents per ton. 
In order to give this circumstance probative value in this case, it would 
be necessary to prove also that the defendant not only knew of the 
existence of the larger vein in minable quantities, but that it could be 
mined or reached by the Hillside Coal and Iron Company through one 
of their mines. The defendant denies having this knowledge in Sep- 
tember, 1897; nor is there any proof to gainsay him. With the addi- 
tional evidence suggested, the circumstance referred to would be more 
than the foundation of a mere suspicion ; it might indeed lead to a differ- 
ent conclusion ; but in view of the testimony as we find it, we look upon 
the transaction with the Hillside Company as a fortunate feature of- 
the defendant's enterprise and not as a badge of fraud. After all there 
was not much coal in the large vein. It was all mined in the years 1898, 
1899 and 1900 and amounted altogether to 8,527 tons. The defendant 
states that he has given the plaintiff credit at the rate of ten cents per 
ton for the pea coal mineti from the leased tract as well as for the other 
coal, although not bound to do so by the terms of his lease. 

5. The allegation in the bill as to probable injury to the surface 
of the tract on account of the robbing of the pillars is not sustained by 
the evidence. 

6. On the question of the knowledge of the plaintiff as to the 
rate of royalty he ought to receive and as bearing upon the alleged 
fraudulent representation of the defendant as to prevailing prices, we 
cannot overlook the fact that, in January, 1895, the plaintiff leased the 
coal in the same tract to the defendant at the rate of ten cents a ton. 
This is a circumstance that we have considered with, the other facts of 
the case in reaching the conclusion that the plaintiff has failed to sub- 
stantiate any of the material averments of his complaint. 

Finally and briefly we summarize our conclusions of facts as fol- 
lows : 

1. The plaintiff was fully aware of the terms of the bargain he 
made with the defendant ,by the lease of September, 1897. 

2. The rate of royalty fixed in said lease was fair and reasonable 
considering all the existing conditions. 

3. The defendant committed no fraud upon the plaintiff and made 
no fraudulent representations to him in order to procure the lease. 

CONCLUSIONS OF LAW. 
1. Evidence to set aside or cancel a deed or lease or any contract 
in writing must be clear, precise and convincing. 




LACKAWANNA. JURIST. 231 

2. The evidence in this case falls short of the quality or weight 
required by law to set aside and to annul the lease of September 23, 
1897. 

3. The injunction heretofore granted should be dissolved and 
the plaintiff's bill dismissed. 

This case requires no lengthy discussion. We have made some- 
what elaborate findings of fyct and have therein expressed our views. 
Having found the facts against the plaintiff the conclusions of law 
follows. The rule of law which governs, in this case on its facts is so 
well understood that we consider the citation of authorities superfluous. 

PLAINTIFFS REQUESTS FOR FINDINGS OF FACT AND 

ANSWERS THERETO. 

.1. That Hjram Cole was on the 23d day of September, 1897, the 
owner in fee simple of the lands, including the coal thereunder, as 
described in the bill, excepting and reserving as therein stated. 
Answer.— We so find. 

2. That said Cole on the 23d day of September, 1897, executed 
the lease as set forth in the bill, with Emmet M. Lowery, of "all the 
mineral and anthracite coal" underlying said lands, as described in said 
-lease, *upon the following terms, namely, "Until all the coal is worked 
out from under said surface that is marketable, with safety to the sur- 
face, and all is completed, and ended, yielding and paying for the same 
unto the said Hiram Cole, his executors, administrators and assigns, 
the monthly royalty of ten (10) cents per ton, gross weight of 2,240 
pounds, of clean coal that will pass over a nine-sixteenths (9-16) of an 
inch.^screen,' etc." Said royalties to be paid quarterly to the lessor after 
April 1, 1898. 

Answer. — We find as requested' 

3. That said lessee enterecj. upon saidjands shortly after the lease 
was executed, opened a drift or drifts and from time to time up to the 
commencement of these proceedings, mined and sold therefrom large 
quantities of coal, the total amount, mined by the defendant, exclusive 
of that mined by the Hillside Coal and Iron Company, not appearing 
in the evidence. 

Answer, The quantity of coal mined was not large. It amounted 

to. 2,346 tons. 

4. That on the 15th day of November, 1898, said Lowery sub- 
leased to the Hillside Coal and Iron Company, all the anthracite coal 
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known as the Archbald or Clark vein, underlying the lands aforesaid, 
together with certain surface privileges, upon the following - terms : 
"For all sizes which will pass over a screen of twelve sixteenths mesh, 
thirty (30)^ cents per ton of 2,240 pounds of prepared coal," "For all 
pea and buckwheat sizes, fifteen (15) cents per ton of 2,240 pounds of 
prepared coal." 

Answer. We find as requested. 

5. That the sub-lease . contains the following provision t "The 
said grantee further agrees to mine and prepare said coal in a proper, 
skillful and workmanlike manner, taking from said lands all the coal- 
that may be safely mined therefrom, without liability in any manner 
whatever for damages to the surface of said lands, by reason of not 
having sufficient pillars for the support of the same ; the intention being 
to secure the largest possible quantity of coal from said* lands." 

Answer. It is so found. 

6. That the Hillside Coal and Iron Company, under the provisions 
of the sub-lease, mined from said lands 6,694.02 tons above pea coal; 
1,322.04 tons of pea coal; 511.12 tons of buckwheat coal, the total ton- 
nage being 8,527.19; and paid the defendant therefor the sum of 
$2,278.08. 

Answer. We so find. 

7. That the plaintiff, some years prior to 1897, suffered a sun- 
stroke while working in a hayfield, near Herrick, Susquehanna County, 
Pennsylvania, ind had never, up to the time of executing said lease, 
fully recovered from the effects thereof, and at intervals has had bad 
spells of dizziness, headaches or blinding pains in the head, which have 
had, for sometime, previous to the execution of the. lease in question, a 
depressing effect upon his mental condition. 

Answer. It might be that the sunstroke has had some "depressing 
effect upon plaintiff's mental condition," but the effect was not of the 
character to make him mentally weak. 

8. That plaintiff, at the time he executed said lease, and for some- 
tin ie prior thereto, was of weak and feeble mind. 

Answer. Refused. 

9. That at the time plaintiff executed said lease his memory had 
become weakened, his judgment impaired, to such an, extent as almost 
to deprive him of his reasoning faculties. 

Answer. Refused. 
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10. That when plaintiff executed the lease in question, he was in- 
capacitated from the transaction of business without the advice of 
others. 

Answer. Refused. 

11. .That the defendant was plaintiff's brother-in-law at the time 
the lease in question was executed. 

Answer. We so find. 

12. That defendant was familiar with plaintiff's mental condition 
at the time he executed the lease, and knew that he was of weak and 
feeble mind. 

Answer. Refused. 

13. That defendant represented to the plaintiff before or at the 
time he executed the lease, that ten (10) cents per ton was the average 
royalty for the larger sizes of coal, that is to say, for all coal that would 
f^ass over a nine-sixteenths (9-16) of an inch screen or mesh, in the 
anthracite region, and that nothing was paid for the smaller sizes, or 
for the sizes that would not pass over such a screen or mesh. 

Answer. Refused. 

14. That plaintiff is a farmer, living upon his iarm in Wayne 

* 

County, Pennsylvania, and had little or no experience in coal matters, 
and was ignor ant of the standard of royalties then prevailing in the an- 
thracite coal regions, and relied upon the truth of defendant's represen- 
tations, which furnished the inducement for plaintiff to execute the said 
lease. 

'Answer. Refused as a whole. 

15. That the defendant had been a justice of the peace, had lived 
in Carbondale, Pennsylvania, for many years, and was then familiar 
with the coal industry, and the prevailing coal royalties. 

Answer. There is no evidence that will justify this finding. 

16. That the lands described in said lease had thereunder two 
veins of good, clean, workable, marketable, anthracite coal, one vein of 
an average thickness of about six feet, wh'ich has been practically 
worked out under the sub-lease, by the Hillside Coal and Iron Company, 
the other vein of an average thickness of about two feet, which was 
operated by defendant by means of a drift or drifts. 

Answer. There was coal under a part only of the land described 
in the lease. Both veins have been practically worked out. Abon* 
1 1 ,000 tons have been taken from the tract. 
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17. That when defendant made such representations to Hiram 
Cole the general average royalties then being paid for good, clean, 
workable, marketable, anthracite coal from lands having about the same 

thickness of veins of coal as were contained under the lands described 

» 

in said lease, and situate in this region were as follows : For the larger 
sizes of coal or for such sizes as .would pass over a nine-sixteenths 
(9-16) of an inch screen, about forty (40) cents per ton of 2,240 pounds 
of prepared coal, and for the smaller sizes or those which would not 
pass over such a screen, about fifteen (15) cents per ton of 2,240 
pounds. 

Answer. The rate ot royalty stated in the request is in accordance 
with the testimony of the experts. We refer to our general findings 
for an explanation of this testimony. We do not find that. the "repre- 
sentations" were made by defendant. 

18. That the consideration expressed in said lease, namely, ten 
(10) cents per ton for the larger sizes of coal, and nothing whatever 
for the small sizes, is grossly inadequate and improvident. 

Answer. Refused. 

19. That defendant knew what the general average royalties upon 
anthracite coal were in this region at the time plaintiff executed the 
lease in question, but failed to make them known to plaintiff, or in other 
words, he withheld and concealed this knowledge from Mr. Cole. 

Answer. Refused. 

20. That plaintiff did not have the advice of counsel, relatives or 
friends, before he signed said lease. 

Answer. We so find. 

21. That defendant took unfair advantage of plaintiff's ignorance 
and inexperience in coal matters, and of his want of discretion and in- 
capacity of fully understanding the nature of the transaction. 

Answer. Refused. 

22. . That defendant was engaged in the robbing of the pillars from 
these mines, at the time the injunction was granted, thereby endanger- 
ing the support of the overhanging surface, and incurring the risk of 
destroying and ruining the mines .and making it impossible, should a 
cave-in take place, ever to mine the balance of said coal with safety. 

Answer. Refused. 

23. That def .^dant has never paid to the plaintiff the. royalties 
upon the coal mined by him or by his authority, under said lease every 
three months since the first day of April, 1898, in accordance with the 



LACKAWANNA JURIST. 235 

provisions of said lease, nor has he ever furnishecj the plaintiff with 
quarterly statements of all the coal mined during the preceding quar- 
ters. 

Answer. The defendant has paid several hundred dollars to the 
plaintiff from time to time on account of royalties. He has also paid 
several bills or debts to others for the plaintiff. He has not furnished 
quarterly statements. The account between them is not settled. 

24. That defendant has never had an accounting of any kind with 
the plaintiff, for the coal mined from these lands. 

Answer. He has paid plaintiff moneys from time to time on ac- 
count, but the account is not closed. 

25. That defendant made use of his relationship to the plaintiff, 
and his superior knowledge of the subject-matter of the lease, to unduly 
influence the plaintiff to execute the said lease. 

Answer. Refused. 

26. That all the coal has been practically worked out from under 
the lands included in the lease. 

Answer. We so find. 

27. That the accounts between the plaintiff and defendant are 
mutual, and somewhat intricate and complicated, and that plaintiff is in 
need of discovery. 

Answer. Refused. The accounts are not mutual; nor are they 
complicated. 

PLAINTIFF'S REQUESTS FOR CONCLUSIONS OF LAW 

AND ANSWERS THERETO. 

1. Fraud is of various kinds, but it generally consists either in 
misrepresentations or in concealment of a material fact. It is extremely 
difficult to advance any general principle upon this subject, inasmuch 

* 

as what does or does not amount to fraud depends very much on the 
facts of each particular case, and the relative situation of the parties. 
Answer. Affirmed. 

2. Fraud is never to be considered as a single fact, but a conclu- 
sion to be drawn from all the circumstances of the case. 

Answer. Affirmed. 

3. Ttat: taking all the circumstances of this case into consideration 
as established by clear, precise and indubitable proof, which simply 
means that the witnesses were clear, precise and creditable, the weak 
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and feeble condition of plaintiff's mind and body, his ignorance of the 
coal industry, and prevailing opal royalties when the lease was executed, 
plaintiff's incapacity to understand and transact such important busi- 
ness as the execution of a coal lease requiring the exercise of judgment 
and forethought, without the advice of others ; defendant's relationship 

to the plaintiff, naturally leading the latter to repose confidence in his 
brother-in-law; defendant's superior knowledge of the subject matter 

of the lease; defendant's material and intentional misrepresentations 

with regard to the royalties upon the larger and smaller sizes of coal 

then being paid in the anthracite region; plaintiff's reliance uppn the 

truth of defendant's misrepresentations, which induced him to execute 

the lease; the inadequacy, the turpitude of the consideration for the 

lease, all these facts amount to such imposition and fraud upon Hiram 

Cole, as to move a chancellor to call for the surrender of the lease, to 

be cancelled or rescinded. 

Answer. Refused. 
" 4. That equity will not permit a person to profit by his own de- 
ception or fraud ; and if he obtain the execution of a coal lease and the 
, possession of the property therein described, or the legal title to land or 
other property by such means, equity will treat him as, a trustee for the 
one equitably entitled, and compel him to render a true and faithful 
account of all profits thus fraudulently obtained. 

Answer. As a legal proposition applicable to certain facts this is 
correct. It does not apply to the facts of the present case. 

5. That defendant having bbtained the execution of said lease 
by his fraud, he is a trustee ex-maleficio for Hiram Cole .• 

Answer. Refused. 

That should the court refuse .to amrm the foregoing propositions 
of law, then the following points of law are respectfully submitted for 
affirmance. 

6. That when a court of equity has once acquired jurisdiction 
over a cause for one purpose, it may retain it for purposes of equitable 
relief even not covered by the original prayers for relief in the bill.- It 
seeks to prevent all unnecessary litigation and multiplicity of suits, and 
will, whenever this is practicable, dispose of the entire transaction 

" brought under its notice. 

Answer. This principle is of limited application. It does not 
apply to the present' case. If the decree were in plaintiff's favor we 
wojald proceed to a final execution of the decree regardless of existing 
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legal remedies for further relief. There is no relation of trust between 
the parties; nor are there any mutual and complicated accounts; nor 
does the plaintiff need discovery. The relation between the parties is 
the simple one of creditor and debtor. The remedy in law is complete. 

7. That the accounts between the parties are mutual, intricate and 
complicated, and that plaintiff is in need of discovery ; therefore an ac- 
count should be ordered to be made in' these proceedings. 

Answer. Refused. 

3. That the preliminary injunction should be continued.. 

Answer. Refused. 

9. That the defendant should pay all costs of these proceedings. 

Answer. Refused. 

DECREE. 

Now July, 1904, this cause came on to be heard at the last regular 
term of equity court and. was argued by counsel, and upon consideration 
there, it is ordered, adjudged and decreed as follows, viz. : The plain- 
tiff's bill is dismissed and the injunction heretofore granted is dis- 
solved. And it is further ordered that the plaintiff pay the costs. Let 
the prothonotary enter this decree nisi. Exceptions sec. reg. 



One who takes the benefit of a deed in his favor, which was made 
part of a transaction by which some of his property was deeded to a 
third person by the common grantor under the mistaken belief that it 
belonged to the grantor, is held, in Barrier vs. Kelly (Miss.) 62 L. R. 
A. 421, to have no right, after the lapse of several years, during which 
he knows that the other grantee is receiving the rents and profits of the 
property, to repudiate the election and assert his title thereto. 



A gas company giving strangers permission to take cinders from 
the end of its dump, which is reached by a track laid over the cinders-, 
is held, in Chandler vs. Kansas City Gas Co. (Mo.) 62 L. R. A. 474, 
not to owe its employees the duty of anticipating that the licensees may 
take them from beside the track, .so as to undermine it and make it un- 
safe for use and of taking precautions against such conduct. 
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In the Court of Common Pleas of Lackawanna County, No. 943, Jan- 
uary Term, 1897. 
RULE TO SHOW CAUSE WHY AMENDMENT TO PLAIN- 

. TIFFS STATEMENT SHOULD NOT BE ALLOWED. 
P, S- Rinker vs. The JEtna Life Insurance Company of Hartford, Conn. 

Plaintiff undertook to recover on an insurance policy. Evidence was offered 
by the defendant that an answer to a question in the application was 
untrue. In rebuttal the plaintiff. offered to show that the answer to the 
question, as it appeared on the policy, was not the real answer given 
by the insured. 

The offer was rejected as incompetent under the pleadings, as constituting a 
variance between the allegations of the statement and the proofs of- 
fered. 

Plaintiff moved to amend his statement and Court granted a rule to show 
cause why the amendment should not be allowed. 

The action was begun on the 9th day of January, 1897, and the amended state- 
ment was filed on the 7th day of October, 1903. x 

According to the declaration upon which the case was being tried, the agree- 
ment was to insure the life of the deceased on condition that she had 
never undergone a severe surgical operation ; while according to the . 
amendment prayed for, with reference to that question, it was to insure 
her life notwithstanding she had undergo if e a severe surgical operation. 

HELD, that the amendment prayed for constitutes a change in the cause of 
action and cannot be allowed after the statute* of limitations .has 
barred the claim. The expression; "cause of action," means the whole 
cause of * action; that is, all the facts which together constitute the 
plaintiff's right to maintain the action. It includes every circumstance 
which goes to make up a contract and breach. 

Mr. G. M. Watson for plaintiff. 

Messrs. Willard, Warren & Knapp for defendant. 
Opinion by Kelly, A. L. J. August 8, 1904. 

This action was begun on the 9th day of January, 1897, the plain- 
tiff's statement was filed on the 13th of June 1903, and an amended 
statement was filed on the 7th day of October following. This amended 
statement was a declaration upon a policy of life insurance issued on 
the 22d day of March, 1895, by the defendant company to' Elizabeth 
Rinker, the insured, for the sum of two thousand dollars, payable to the 
plaintiff as the beneficiary, upon satisfactory proof of the death of the 
insured, etc. A copy of the policy was attached and made part of the 
declaration as required by the act of 1887, and as a part of the policy 
appeared a copy of the application for insurance, in which all the state- 
ments contained in it were warranted to be true. In the application 
appeared certain questions with answers made to them, among them 
being Question 22 : "Have you ever met with any severe personal injury 
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or been subjected to any severe surgical operation, or have you any 
material defect of eyesight or hearing ? If -so state the particulars ;" 
the answer being, "No." 

The case went to trial at the January term last upon the amended 
statement and after the plaintiff had formally made out his case evi- 
dence was offered on the part of the defendant to the effect that the 
answer to question 22 was untrue ; that sometime before the application 
was made and the policy issued the insured had undergone a very severe 
surgical operation. In rebuttal the plaintiff offered to show that the 
answer to the question as it appeared on the policy was not the real 
answer given by the insured, but that she stated in answer to the ques- 
tion to the agent of the defendant company that she had undergone a 
surgical operation and stated the name of the surgeon who had per- 
formed it, and that the wrong answer was set down by the defendant's 
agent fraudulently and without her knowledge. This offer was rejected 
as incompetent under the pleadings ; as constituting a variance between 
the allegations of the statement and the proofs offered. Whereupon the 
plaintiff moved to amend his statement and upon the motion being re- 
duced to writing we granted this rule to show cause why the amend- 
ment should not be allowed, a juror was withdrawn and the case con- 
tinued. 

By the terms of the policy declared upon the application was made 
a part of it, and in the appilcation which was signed by the applicant 
the warranty was set out in the following language : "Being desirous 
of insuring my life with the iUtna Life Insurance Company, I do hereby 
declare and warrant, that I am now in good health, of 
sound body and mind, and that the following statements 
are full, correct and true; and that I have no knowledge 
or information of any disease, infirmity or circumstance, not stated 
in this application, which may render insurance of my life more 
hazardous than if such disease, infirmity, or circumstance had never 
existed ; and I do hereby agree that the declarations and warranties 
herein made (and the answers to the following questions,' shall be the 
basis and form part of the contract (or policy) between me and said 
company, and that if the same be in any respect untrue said policv shall 
be void." And in the application it is further set out: "And I further 
agree that no statement or declaration made to any agent, examiner, 
or any other person, and not contained in this application, shall be taken 
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or considered as having been made to, or brought to the notice or 
knowledge ot said company, or as charging it with any liability by rea- 
son thereof." 

There could be no question of the materiality of the fact as set forth 
in question 22 and the answer, and if the answer should be found to be 
untrue the plaintiff could not recover. The contract of the insurance 
company was to pay the amount of the insurance upon 
the death of the insured provided she had truthfully an- 
swered the question as set out in the copy of the ap- 
plication attached to and made a part of the policy sued upon, and if it 
could show to the satisfaction of the jury that the answer was untrue 
such fact would be a complete defense. When the plaintiff declared" 
upon the policy with the copy of the application as constituting a part 
of it, he claimed the right to recover upon the contract as set out, sub- 
ject to the right of the defendant to show in defense that untrue answers 
had been made to material questions in the application. According to 
the amended declaration upon which the case was being tried the agree- 
ment was to insure the life of Elizabeth M* Rinker on condition that 
she had neveruridergone a severe surgical operation ; while according to 
the amendment prayed for with reference to the question it was to in- 
sure her life notwithstanding she had undergone a severe surgical 
operation. This in our judgment constitutes a change in the cause of 
action and cannot be allowed after the statute of limitations has barred 
the claim. 

All the authority upon this question which need be referred to is 
Grier Brothers vs. Assurance Co., 183 Pa., 334. In that case Mr. Jus- 
tice Green iri his opinion stated the law on the subject in the following 
words : "The doctrine that a new cause of action cannot be introduced, 
or new parties brought in, or a new subject matter presented, or a fatal 
and material defect in the pleadings be corrected, after the statute of 
( limitations has become a bar, is so familiar to the profession, and as 
has been declared by this court, and by the courts of last resort of many 
other states of the Union, so frequently, that an extended review of the 
authorities is quite unnecessary." In this case the statute of limitations 
had fully run before the amendment was asked for so we are only re- 
quired to determine whether the proposed amendment introduced a new 
cause of action, or seek;* to correct a fatal defect in the pleadings. 

We think it does both. "The expression 'cause of action* means 
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the whole cause of action ; that is, all the facts which together constitute 
the plaintiff's right to maintain the action:" Allhusen vs. Malgerejo, 
L. R. 3, Q. B. 343. It includes every circumstance which goes to make 
up a contracf-and breach : Ibid 344. "The 'cause of action' is the entire 
state of facts that give rise to an enforcible claim ; the phrase comprises 
every fact which, if traversed, the plaintiff must prove in order to 
obtain judgment:" 5 Am. & Eng. Encyc. of Law, 2d Ed., 776. "The 
facts upon which the plaintiff's right to sue is based, and upon which 
the defendant's duty has arisen, coupled with the facts which constitute 
the latter 's wrong, make up the cause of action :" Hutchinson vs. Ains- 
worth, 73 Cal.,. 455. The "cause of action" is the fact or combination 
of facts which give rise to a right of action : Rapalje & Lawrence's Dic- 
tionary. It includes every fact which is material to be proved to entitle 
the plaintiff to succeed, and every fact which the defendant would have 
a right to traverse : Williamson vs. Chicago, etc., R. Co., 84 Iowa, 583. 
It includes the grounds upon which the liability arises; that which 
creates the obligation : Phila. vs. Hestonville, etc., R. R. Co., 203 Pa., 38: 

It is too plain* for argument that the amendments asked for would 
materially change the facts of the case; would materially change the 
terms of the contract upon which the plaintiff relies to maintain his suit ; 
and thus changes the cause of action. It seems also clear that the pur- 
pose of the amendments is to cure a fatal defect in the pleadings. The 
plaintiff offers the amendments in order to. get the pleadings in such 
shape that he may offer at the trial evidence to reform the written con- 
tract. He could not offer such evidence under the amended declaration 
upon which he went to trial, and so if the contract was as he now al- 
leges that it was, that is, to insure the life of Elizabeth M. Rinker, his 
wife, notwithstanding she had undergone a serious surgical operation, 
his pleadings were fatally defective, and they cannot be corrected by 
an amendment after the right of action is barred by lapse of time: 
Grier Bros. vs. Assurance Co., supra. 

Rule discharged. 



A proviso for paid-up insurance, in a statute governing the ad- 
justment of claims upon policies forfeited for non-payment of prem- 
iums, is held, in Nichols vs. Mutual Life Ins. Co. (Mo). 62 L. R. A. 
657, not to mean paid-up temporary insurance for the full amount of 
the policy. 



/ 
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In the Court of Common Pleas of Lackawanna County, Xo. i f May 

Term, 1898. 

PETITIOX OF MASTER AND RULE THEREON. 

E. A. Coray vs. John S. Jenkins: 

A master does not sit as an examiner only. He has full power to decide as 
to the admissability of testimony. The new equity rules permit the 
appointment of a master to execute and enter an interlocutory decree, 
leaving the power and duties of the master the same as they were 
before. 

It. is the duty of the master to confine the testimony within the lines and 
terms of his appointment. He and the parties are bound by the terms 
of the decree. When in doubt as to the relevancy of certain testimony, 
the master should take the testimony, noting; the objection, and, in the 
end, stating whether or not he has considered it in his finding. 

if a witness persistently refuses to answer questions which the master de- 
cides to be proper, the better practice is to have the master certify to 
the coUrt the questions which the witness refuses to answer and the 
reasons for the refusal. The certificate of the master is presented to 
the court and is made the basis of a motion for attachment against 
f the recusant witness. 

At the hearing of the motion or rule for an attachment the witness has an 
opportunity to make his defence. He may plead some constitutional 
privilege; or he may claim that questions he refusM to answer were 
impertinent and scandalous and clearly irrevelant and immaterial. 

The object of the revision of the equity rules was to lessen the delay and 
the expense of the proceedings and in the furtherance of the principle 
which is the proudest feature in the history of Pennsylvania's Juris- 
prudence — that equity is a part of the common law of the Btate, to 
assimilate as closely as may be, the practical administration of justice 
in the two forms of procedure. 

ft{r. Agib Ricketts for plaintiff. 

Messrs. H. M. Hannah and Major Everett Warren for defendant. 

Opinion by Edwards, P. J., August 8, 1904. 

The master in this case was appointed November 25, 1899, to state 
an account between the parties. Objection was made by plaintiffs 
counsel to the order of the court appointing the master, and the supreme 
court was asked to issue a mandamus to compel the judges of our court 
to state the account themselves. The supreme court refused the man- 
damus and held that a decree for an account is an interlocutory order, 
and that the court may, in complicated cases, appoint a master to exe- 
cute it. This matter requires no further consideration, because it is 
settled by the decision in Commonwealth vs. Archibald, 195 Pa., 317. 

After the decision referred to was rendered, the master proceeded 
to hear the testimony so as to enable him to state an account. Certain 
questions were asked -. plaintiff on cross-examination which were ob- 
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jected to by his counsel on the ground that they were immaterial, and* 
that they involved matters about which the master had no right to in- 
quire unden the terms of his appointment, he being appointed for the 
sole purpose of stating an account between the parties. After persistent 
questioning, plaintiff's counsel finally instructed his client not to 1 answer, 
and the plaintiff refused to answer a large number of questions, al- 
though the master considered the questions pertinent and so informed 
the witness. Thereupon the master presented his petition to the 
court requesting us to "make such order in the premises as shall be in 
accordance with the law and practice in courts of equity" and asking 
"for guidance and direction therein." A rule was granted on the plain- 
tiff, to show cause why he should not answer the questions referred to 
in the master's petition. This is the rule that is now before us for con- 
sideration. We are" confronted with a question of practice which we 
shall discuss briefly. 

1. The master does i»ot sit as an examiner only. He has full 
power to decide as to the admissibility of testimony. If the evidence 
in his judgment is incompetent or irrelevant he should exclude it. The 
new equity rules which permit the appointment of a master to execute 
an interlocutory decree, the stating of an account for instance, leave the 
power and duties of the master the same as they were before. His 
report is still subject to exceptions and his errors, if they be any, may 
be corrected by the court. 

2. The master should not, by petition or interlocutory report, ask 
the court to pass upon the competency or relevancy of testimony, in 
piecemeal fashion. Such a proceeding is irregular and premature. It 
is the same in effect as if either of the parties would come into court 
from time to time to argue exceptions to the master's rulings. The 
course suggested in Ward vs. Jewett, Walker's Ch. (Mich.), 45, is not 
sanctioned in Pennsylvania. Such a method would lead to endless con- 
fusion and unwarrantable delay. The master's report should be re- 
viewed in its entirety upon exceptions in the usual way. 

3. It is the duty of the master to confine the testimony within the 
lines and terms of his appointment. He cannot consider outside matters. 
Nor can he inquire into, of re-open, the grounds on which the court 
based the interlocutory decree which the master is appointed to carry 

'out. He and the parties are bound by the terms of the decree. Circum- 
stances mav rise where the master is in doubt as to the relevancv of cer- 
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tain testimony. In such case there is respectable authority for the 
proposition that "the master should take the testimony, noting the ob- 
jection, and, in the end, stating whether or not he has considered it in 
his finding." The court itself does this occasionally in the trial of 
equity cases. We agree with this proposition only in cases where there 
is real doubt. 

4. If a witness persistently refuses to answer questions \vim~:» . 
master decides to be proper, what is the duty of the master ? The prac- 
tice is not uniform in such cases. Some judges have held that where 
the master also takes the testimony, he may proceed summarily against 
the witness. The better practice and the one we adopt, is, to have the 
master certify to the court the questions which the witness refuses to 

"answer, and the reasons for the refusal. The certificate of the master is 
presented to the court and is made the basis of a motion for an attach- 
ment against the recusant witness. We hold that this is the safe and 
orderly way to secure an attachment for contempt. in such cases, and 
that the sole reason for presenting the master's certificate is to accom- 
plish that purpose. 

5. At the hearing of the motion or rule for an attachment the wit- 
ness has an opportunity to make his defense. He may plead some con- 
stitutional privilege; or he may claim that the questions be refused to 
answer were impertinent and scandalous, and clearly irrelevant and im- 
material. We shall not decide now how far a witness may go in basing 
his refusal to answer questions on the mere ground of irrelevancy to the 
issue. It may be necessary to hold that this question should be raised 
only by exceptions to the master's final report. At any rate the case 
would be rare where we would be willing to hold otherwise. 

We have undertaken to lay down the foregoing rules of practice 
so that there mav be no mistake as to the views held bv the court as to 
the powers and duties of a master when appointed under the new. equity 
rules to execute an interlocutory decree. Applying these rules to the 
case at bar we find that we. cannot pronounce judgment upon the sub- 
ject matter of the master's petition. There is ho motion for an attach- 
ment. The master simply asks .for guidance and instruction. In his 
petition he refers us to twenty-nine different pages of 'the testimony for 
information as to the questions plaintiff refused to answer on cross- 
examination. They number over a hundred. As already stated the 
record is not in shape for a definitive judgment and it will be our duty' 
to discharge the rule in this case without prejudice. 
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. We might well end our discussion of the matter before us right 
here; but the case presents some serious features deserving further 
comment. The master was appointed nearly five years ago. The 
decision of the supreme court sustaining our action in the appointment 
of the master was handed down April 9, 1900, and the master has not 
yet filed his report. Such unconscionable delay defeats one of the main 
objects the supreme court had in view in the adoption of the new equity 
rules. "The object of the revision of the equity rules was to lessen the 
delay and expense of the proceedings, and in furtherance of the prin- 
ciple which is the proudest feature in the history of Pennsylvania juris- 
prudence that equity is a part of the common law of the state, to assim- 
ilate as closely as may be, the practical administration of justice in the 
two forms of procedure:" Commonwealth vs. Archbald, supra. No 
adequate reason can ever be presented to account for the delay in the 
present case. Making due allowance for engagements of counsel in 
other matters, it is evident that the good nature of the master may result 
in a miscarriage of justice. We shall consider it our duly to make an 
order fixing a time within which the testimony must be closed and the 
report of the niaster filed. 

If it may be of any assistance to the master, we are willing to state 
in this connection that he has, to a great extent, misapprehended the 
limitations of his duties as fixed by the terms of his appointment. He 
was appointed "to state an account between the parties in accordance 
with findings* of fact heretofore filed and the decree of the court made 
6lctober 2, 1899." It appears to us that he is undertaking to try over 
again the issues decided by our late colleague, Judge Gunster. Nearly 
all the questions which the plaintiff refused to answer relate to the 
merits of the main contentions already decided. It is claimed by de- 
fendant's counsel that because the exceptions to Judge Gunster's find- 
ings have not been argued or disposed of the whole case remains open. 
This fact should not influence the master. His duty is to state an ac- 
count in accordance with the findings of the trial judge. It seems to us 
a very simple proposition, although the account itself may be compli- 
cated because of the many years covered by the transactions and for 
other reasons. It has been decided by the court that the defendant has 
certain property which belongs to the plaintiff, and that the pfaintiff 
owes money to the defendant. . We appointed a master to find out how 
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the account stands and to report to us. We hold, therefore, that the 
duties of the master are confined strictly to the terms of his appoint- 
ment. The master will probably re-examine the proceedings from the 
standpoint indicated by us. He is not bound by what we have stated 
if he still believes the questions referred to in his petition should be 
answered. His rulings may be reviewed on exceptions as we have al- 
ready shown. If the witness persists in refusing to answer questions 
an attachment may be asked for in accordance with the practice laic 
down by us, when the witness will have an opportunity to show cause. 

The rule granted is discharged without prejudice. 

We also make the following order : The master is directed to close 
the testimony in this case in thirty days from this date and to make his 
report to the court by September i, 1904. 



In the Court of Common Pleas of Lackawanna County, No. 116, May 

Term, 1904. 

ATTACHMENT IN EXECUTION. RULE FOR JUDGMENT 

AGAINST GARNISHEE ON ANSWERS TO 

INTERROGA TORIES. 

George A. Walker vs. Annette Reynolds, et at. 

Judgments upon interrogatories and answers can only be entered where 11 
appears that the plaintiff is clearly entitled to it and that it would b€ 
useless expense and waste of time to require the case to be proceeded 
with to issue and trial. 

If the facts stated in the answer are insufficient to sustain it, a judgment will 
be. refused. 

The Court cannot go outside the admitted facts or receive extraneous proofs 
to qualify or contradict them. The admissions, like a special verdict, 
form the exclusive foundation of the judgment. 

Mr. Clarence Balentine for plaintiff. 

Mr. John McGahren for defendant. 

Mr. S. B. Price for garnishee. 

Opinion by Kelly, A. L. J., August 8, 1904. 

An attachment in execution was issued at the instance of the 
plaintiff upon a judgment obtained against the defendant to No. 1072, 
September Term, 1901. Interrogatories were filed and a rule to answer 
taken sec. reg. and upon the filing of the answers a rule for judgment 
was entered. 
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In the answers as originally filed and subsequently, amended it is 
stated that Annette Reynolds, the defendant, at the time of the service 
of the writ, appeared to be the owner pf sixteen shares of stock of the 
Rocky Glen Water Company, the garnishee, according to the books of 
the company ; but that the officer making the answer, the president of 
the company, was informed and believed that the stock was assigned to 
one James B. Connolly, on or about the first day of December, 1903, 
before the writ of attachment was served. Upon this answer it is con- 
tended that the plaintiff is entitled to judgment. 

Judgment upon interrogatories and answers can only be entered 
where it appears that the plaintiff is clearly entitled to- it and that it 
would be a useless expense and waste of time to require the case to be 
proceeded with to issue and trial. The proceedings furnish a short-cut 
to judgment in uncontested cases. But if the facts stated in the answers 
are insufficient to sustain it, a judgment will be refused. We cannot 
go outside of the admitted- facts or receive extraneous proof to qualify 
or contradict them. "The admissions, like a special verdict, form the 
exclusive foundation of the judgment:" Bank vs. Gross, 50 Pa., 224. 
In a case similar to this it was held by Rice, J., that a rule for judgment 
should be discharged : Evans & Groves vs. Brownescombe, 8 C. C, 456. 
After reviewing the authorities upon the subject, in his opinion he ap- 
plies them to the facts of that case in the following language : "In the 
present case, an affidavit and a recognizance were not filed by the plain- 
tiffs, and the treasurer of the company garnishee answers that, before 
the attachment was renewed, the defendant's certificate for 290 shares 
of stock was assigned and transferred in writing to a third person, 
not summoned as garnishee, as collateral security for a note of $666 
which has matured. Applying the principles enunciated in the above 
cited cases, the answer does not contain such an admission as is neces- 
sary to entitle the plaintiffs to judgment. Assuming the facts therein 
stated to be true, the stock, although remaining qualifiedly the property 
of the defendant, is held in the name of another." 

It is contended on the part of the plaintiff that the 34th section 
of the act of June 16, 1836, P. L. 755, provides the remedy for ascer- 
taining the rights. of a third party claimant, and that, therefore, that 
part of the answer which sets up the assignment of the stock to James 
B. Connolly is surplusage and immaterial; but be that as it may' upon 



248 LACKAWANNA JURIST. 

the trial of the case where the effeGt of the answers may be passed upon 
from a different standpoint, upon these proceedings we are of the opin- , 
ion that the section of the act does not affect the rule as we Have stated 
it, viz : That the answers themselves must furnish the basis for a judg- 
ment upon them. For the purposes of this rule we must take them to 
be true, and if true, prima facie, James B. Connolly and not the defend- 
ant is the owner of the stock in question. 
Rule discharged. 



In the Court of Common Pleas of Lackawanna County, No. 741, March 

Term, 1902. 

RULE FOR A NEW TRIAL. 
A. M. Place vs. Martin Mullarkey. 

The act of June 4, 1885, P. L. 160, provides that "in all cases where a Judg- 
ment has been obtained before a justice of the peace *** and no appeal 
or certiorari has been taken to said judgment, and transcript of said 
judgment has been filed in the office of the prothono*ary of the coun- 
ty where said judgment is obtained, such judgment shall thereafter 
be and have all the force and effect of a judgment originally obtained 
in the court of common pleas of said county." 

Although a judgement recovered before a justice of the peace be irregular, 
yet if he has jurisdiction of the subject-matter, the **nly redress of the 
defendant therein is by certiorari. 
.Where the docket entry of the justice shows that the summons was returned 
on oath, or without returning that it had been served, it was held that 
the judgment rendered by the justice was not void but merely irreg- 
ular and in a scire facias thereon was conclusive till reversed or set 
aside by legal proceedings. 

Mr. H. D. Carey for plaintiff. 

Mr. C. P. O'Malley for defendant. 

Opinion by Edwards, P. J., August 8, 1904. 

In March, 1897, a transcript of a judgment obtained before a jus- 
tice of the peace was entered in the prothonotary's office. In 1902 a 
scire facias issued out of the Common Pleas to revive the judgment so 
entered. The case came on for trial, the defendant pleading nul tiel 
record. We gave binding instructions in favor of the plaintiff. There 
was no suggestion of payment. The defendant relied on the legal prop- 
osition that the judgment entered upon the justice's transcript was ab- 
solutely void — a mere blot upon the record, and therefore could not be 
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legally revived. There had been no appeal from the justice's judg- 
ment, nor had a certiorari been taken. 

The defendant's counsel objected at the trial to the form of the 
scire facias, because it failed to recite the proceedings before the justice ; 
but, this objection has been abandoned by reason of the provisions of 
the act of June 24, 1885, P. L. 160. This act of assembly is sometimes 
overlooked. It gives a status in the common pleas to judgments entered 
on justices' transcripts that they did not have prior to that time. The 
act provides that "in all cases where a judgment has been obtained be- 
fur a justice of the peace * * * and no appeal or certiorari has been 
taken to said judgment, and a transcript of said judgment has been 
. filed in the office of the prothontary of the county where said judgment 
is obtained, such judgments shall thereafter be and have all the force 
and effect of a judgment originally obtained in the court of common 
pleas of said county." . To revive such a judgment the scire facias was 
issued in the present case. 

Notwithstanding this act of assembly, counsel claim that the judg- 
ment entered against the defendant in the transcript is void and there- 
fore cannot be revived, just as any other void judgment in the common 
pleas cannot be revived. The' contention of counsel is correct, if the 
Judgment is void ; but in our opinion the judgment is voidable only and 
dan only be attacked by Writ of certiorari. 

Our attention is called to four defects in' the transcript of the jus- 
tice's proceedings : ( 1 ) , there is no return "under oath" of the service 
of the summons, judgment being by default; (2) it does not appear 
that the justice heard any evidence; (3) the transcript does not show 
that there was a hearing ; (4) the record does not show at what time 
judgment was entered. These criticisms of the justice's record appear 
to be well founded, and we have no doubt that if a certiorari had been 
taken in time, the judgment would have been reversed. The most se- 
rious defect, according to the views of defendant's counsel, and the 
one which he claims goes to the question of jurisdiction, is the one relat- 
ing to the service of the summons. The transcript has this entry: 
"Returned by the constable on the 3d day of February, 1897. Served 
on defendant by leaving a true and attested copy of the original writ 
at his dwelling house in the hands of his wife, Mrs. Martin Mullarkey." 
The entry does not state that the return of service was "under oath." 
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We do not hesitate to state that this is such an irregularity as can be 
taken advantage of only on certiorari. The transcript is not the whole 
of the justice's record. On a certiorari he is bound to return the whole 
record, and if this. were done in this case, it is probable that the sum- 
mons itself would show the oath of the constable and the jurat of the 
justice. At any rate the defect complained of is only such an irregu- 
larity as would make the judgment voidable. It is a general principle 
that the judgment of every court is conclusive and binding on all other 
courts except those only before which it comes by appeal, certiorari or 
writ of error. "Although a judgment recovered before a justice of the 
peace be irregular, yet if he has jurisdiction of the subject-matter, the 
only redress of the defendant therein is by certiorari :" McDonald vs. 
Simcoxj 98 Pa., 619. "In the docket entry of the justice it was stated 
that the summons was returned on oath, but without returning that it 
had been served: Held, that the judgment rendered by the justice was 
not void, but merely irregular, and in. a scire facias thereon was con- 
clusive till reversed. or set aside by a legal proceeding:" Sloan vs. Mc- 
Kinstry, 18 Pa., 120. This case is like the one at bar, except that the 
facts are reversed as it were. In one case the summons is "returned on" 
oath" but not returned "served ;" in the other it is returned "served," 
but not "on oath." For a discussion of the distinction between void and 
voidable judgments we refer to Sweeney, et-al, vs. Girolo, 154 Pa., 609, 
where the case of Sloan vs.McKinstry, supra,- is cited in the opinion of 
the supreme court ; and for a very exhaustive treatment of the question 
now before us we cite Saxman vs. Perkins, 6 D. R., : 548, where a nunp-» 
ber of cases are reviewed. 

It is not necessary to continue this discussion.. The rule for a new 
trial is- discharged and a new trial is refused. 



That the owner of a dam and pond on a flowing stream has no- 
facilities for using the power created thereby is held, in Green Bay & 
M. Canal Co. vs. Kaukauna Water Power Co. (Wis.) 62 L. R. A. 579, 
not to prevent his recovery of substantial damages from one who wrong- 
fully withdraws water from the -pond to the injury of the power. The 
question of liability for drawing water from a reservoir is discussed in 
a note to this case. 
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In the Court of Common Pleas of Lackawanna County, No. 3, Septem- 
ber Term, 1904. 

. IN EQUITY. 
RULE TO CONTINUE PRELIMINARY INJUNCTION. 

Providence and Abington Turnpike and Plank Road Company vs. 

Jane Reap. 

A preliminary Injunction is frequently dissolved in cases where a permanent 
injunction may be granted on final hearing. 

Regardless of the disposition made of the rule to continue the preliminary 
injunction the plaintiff has a right to proceed to final hearing. 

Cases sometimes arise where all the evidence obtainable is presented at the 
hearing of the rule, and where a final hearing would not change the 
conclusions reached by the chancellor, unless some error was commit- 
ted on questions of law. 

The Abington & Turnpike road Is nearly four miles in length. Nearly half 
of the Baid road is located in the city of Scranton, and for part of this 
distance it runs through settled territory, houses having been built 
many years ago on each side of the road. 

The company, at the time of the opening, (1864) adjusted the use of the road 
to suit the fence lines, within the city, and these lines have been recog- 
nized by the company up to the present time. The company has not 
since placed any marks to indicate the outer lines, of its fifty feet right 
of way given it, under its charter. In fact the company has adjusted 
its work on and its control of the turnpike to suit the actual conditions 
existing on each side. The defendant's house encroaches on the. turn- 
pike company's right of way of fifty feet, at least three feet. The dis- 
' tance between the fence lines, in the block in which the said house is 
situated/ varies and is from forty to flft; ' feet and has varied for up- 
wards of forty years. 

Held: That the testimony shows that the defendant's house and its founda- 
tion are a foot within the fence line and, therefore, do not unlawfully 
encroach upon the turnpike. 

Had the company marked the exterior lines of their road to the full width 
of' fifty feet, such marking would be an actual appropriation, by the 
company, of the full width of their road and the doctrine, "that a turn- 
pike is a public highway and that no title can be acquired against the 
public by user alone, nor lose to the public by nonuser," would apply. 

When corporate- authorities take possession conformably to boundaries 
assumed by themselves, they acknowledge a Joint ownership which 
could only be divested by the way known to the constitut on. 

Messrs. Watson, Diehl & Kemmerer for plaintiff. 

Messrs. Vosburg & Dawson far defendant. 

Opinion by Edwards, P. J., August 8, 1904. 

In disposing of this case on the evidence now before us we must be 
governed by the fact that we are considering the continuance of a 
preliminary injunction. Such an injunction is frequently dissolved in 
cases where a permanent injunction may be granted on final hearing. 
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That is to say, the plaintiff has the right to proceed to a final hearing 
of his case regardless of the disposition made of the rule to continue the 
preliminary injunction. The limitations controlling the granting or 
continuing of injunctions in preliminary proceedings are well under- 
stood and need not be discussed now. They were fully considered by 
us in a case handed down very recently. 

Notwithstanding these limitations, we find cases sometimes where 
all the evidence obtainable is presented at the hearing of the rule, 
and where a final hearing would not change the conclusions 
reached by the chancellor unless some error was committed on ques- 
tions of law. The case at bar seems to be one of these. We do not 
see how any other or different facts can be adduced on final hearing 
than are to be found in the evidence now before us. Indeed, in our 
judgment, the material facts are not in dispute. The real contention 
between the parties involves a question of law only. The case having 
been fully heard on both sides it is necessary to make specific findings 

of facts. 

FACTS. 

i. The plaintiff company was incorporated by a special act of as- 
sembly approved April n, 1853, P- L. 364, sections 6 to 10, "with power 
to construct a turnpike and plank road * * * subject to all the provi- 
sions and restrictions of an act regulating turnpike and plank road com- 
panies, approved 26th of January, 1849, an( * the several supplements 
thereto." 

2. Section 11 of the act -of 1849, P- L. 10, provides, inter alia, thfett' 
a turnpike company "shall cause a road, if a turnpike, to be laid out not 
exceeding fifty feet in width, and cause at least eighteen feet of said 
width to be made an artificial road of wood, stone, gravel," etc. 

3. The Providence and Abington Turnpike is nearly four miles 
in lehgtlj, beginning at the Providence Square, in the city of Scranton, 
and ending at Chinchilla, a village in South Abington" township. About 
a mile and a half of the turnpike is located in the city, and for a part 
of this distance it runs through settled territory, houses having been 
built many years ago on each side of the road. 

4. The company opened the turnpike in 1854, using a portion of 
the Great Bend turnpike, as provided in the incorporating act. At that 
time the company adjusted the use of its road through city territory to 
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suit the fence lines on each side, and these lines have -been recognized 
by the company up to the present time, with an occasional exception. 
In the built-up section of the city through which the turnpike runs, the 
company has not at any time since 1854 placed any marks or stakes to 
indicate the outer lines of its fifty feet right of way. Outside of the city 
limits the turnpike, in a few places, has been opened to the full width 
of fifty feet, and we find from the evidence, that some of the farmers 
moved their fences in obedience to the demands of the turnpike com- 
pany ; but this did not happen in the settled city territory. In fact, the 
company, for a period of fifty years has recognized the building and 
fence lines" as found upon the ground, in the use of the turnpike, and 
has adjusted its work on and its control of the turnpike to suit the actual 
conditions existing on each side. It is true that an occasional spasmodic 
attempt was made by the company to assert its right to occupy the full 
fifty feet in a few instances ; but, these attempts were half-hearted and 
futile and had no bearing on the rights of the defendant in this case. 

5. We shall now direct our attention to the defendant's property 
and its immediate surroundings. Her lot is forty feet in front arid is 
bounded by the turnpike. She has occupied her property since 1870. 
The lot is many feet below the level of the road. In order to protect 
her property from surface water, and to keep up the soil, she built a 
crude* retaining wall, from which a stairway gave her access to her 
house. This retaining wall was about three feet beyond the fence 
lines as they appear on the ground in the block in which her lot is 
located. Two years ago she began the erection of a new house on which 
work was stopped by reason of a conflict with the city authorities. She 
was about to proceed with the erection of the house, as far as we can 
ascertain from the evidence, although this is not very clear, when the 
injunction in this case was applied for and granted. It is very clear that 
the foundation wall of defendant's house encroaches on the turnpike 
company's right of way of fifty feet at least three feet. The red line, on 
plaintiff's map and the testimony of the surveyor prove this fact beyond 
any question. It is equally clear that the fence line on the ground, if 
projected along the front of defendant's building, there being now no 
fence there, would leave a space of one foot between the extended line 
and the building. This fact, in our judgment, determines the conten- 
tion between the parties to this case. To make this statement more 
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clear, we refer to the block extending from Brick avenue to Leach's 
creek. This block is. about eight hundred feet in length, the defendant's 
lot being the last one on the easterly side of the turnpike, and next to 
the creek. Starting at a point a short distance froiri Brick avenue we 
find the fence lines on both sides of the turnpike fifty feet apart. This 
•condition is not the result of any action on the part of the turnpike com- 
pany. The fences have been that far apart always. The fact that the 
width of the road at this place corresponds to the width of the com- 
pany's right of way is a mere coincidence, because we find that for more 
tjian three- fourths of the block, on both sides of the road, and up to the 
defendant's lot, the distance between the fence lines varies, and is from 
forty to forty-five feet. These figures .are not exact, but they are 
accurate enough to explain the situation. And from all the testimony, 
we find that these' fence lines are practically in the same place as they 
have been for over forty years. We repeat, therefore, that the defend- 
ant's house and its foundation are a foot within the fence line and do 
not unlawfully encroach upon the turnpike. 

6. In deciding the location of the fence line in front of defendant's 
property we have been governed to a great extent by the conditions of 
the fences along the* whole block from Brick avenue to Leach's creek. 
• Accompanied by the counsel in the case we inspected the ground, and 
this inspection confirmed our opinion that the defendant had no rights 
to any land beyond the one foot space along the front line of her build- 
ing. It is true that there is considerable evidence showing that the de- 
fendant's retaining wall already referred to was built where the side- 
walk must now be laid — that is, three or four feet outside of the fence 
line, and that, at one time there was a small fence erected on a part of 
this wall. Conceding these facts it is apparent that such a palpable en- 
croachment on the highway can create no right in the defendant which 
ought to be recognized in a court of equity. Nor is the evidence clear 
or convincing enough", to warrant a finding in favor of the defendant on 
this point. If her contention should prevail, it would throw the fence 
line in front df her property about three feet beyond that of her next 
neighbor and would throw the line of her. sidewalk the same distance 
beyond the sidewalks on each side of her property. Such an incongru- 
ous situation should be avoided unless demanded by clear and unequiv- 
ocal testimony and by the application of some distinct principle of law. 
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7. Summarizing our conclusions of fact we state , ( 1 ) that the 
defendant's front line fence is one foot west of the foundation wall of 
her building and that consequently she has the right to proceed, with 
the erection of her building on the said foundation; (2) 
that outside of the front line fence thus ascertained the defendant has 
no right to use the land except for the purpose of laying a sidewalk in 
accordance with municipal regulations. • 

In this connection we think it proper to state that the defendant 
should not be required to take down the retaining wall built by her 
under the surface line of the ground where the sidewalk must be laid. 
We believe the conditions on the ground can be ' adjusted so as to 
furnish satisfactory support to the sidewalk. This suggestion, though 
not pertinent to the legal determination of the case as it is before us, 
indicates our views on a question that may arise hereafter. 

LAW. 

*The plaintiff relies on the authority of Stevenson's Appeal, 17 
W. N. C, 429, which decides that a turnpike is a public highway and 
that no title can be acquired against the public by user alone, nor lost to- 
the public by non-user. If the facts of the plaintiff's case were similar 
to those of the case cited, the plaintiff's position would be unassailable ; 
but they are not. In the Stevenson case it appears that the turnpike 
company had marked the exterior lines of their road to the full width 
of sixty feet by marble stones. This was an actual appropriation by the 
turnpike company of the full width of their road by marks visible upon 
theground. The case at bar is entirely different. The only marks upon 
the ground are the fence and building lines which have existed for half 
a century or more, and which have been actually and in law adopted 
by the turnpike company as the lines of its occupancy of its road. This . 
statement applies more particularly to the part of the turnpike running 
through the settled territory of the city. Under these conditions the 
law laid down in Commonwealth, vs. Miltenberg, 7 Watts, 450, js ap- 
plicable. This case decides that the public has the enjoyment of its 
franchise according to its actual occupancy. "When corporate author- 
ities took possession, conformably to boundaries assumed, by themselves, 
they acknowledged an adjoining ownership, which could only be 
divested by the way known to the constitution." 
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The principle governing the present case is well stated by Judge 
Swartz in Commonwealth Title company vs. Willow Grove Plank Road 
company, 17 Montgomery L. R., 76, in the following words: "Where a 
turnpike company is authorized to lay out and open a road not to ex- 
ceed fifty feet in width, and failed to designate the extent of its appro- 
* priation save by the fence lines and stone walls on the sides of the 
highway which were located at the time the turnpike was built, the 
sides of the turnpike^ so marked constitute the outer limits of the coni- 
pany's right of way in the absence of evidence showing a different 
intent." We add to this proposition that the "evidence of a different 
intent" must consist of actual marks or monuments on the ground. We 
refer counsel to the opinion of Judge Swartz for a further discussion of 
the subject. After a careful consideration of the facts and the law we 
are of the opinion that the defendant is entitled to a modification of the 
injunction in its most important feature. 

• We, therefore, order and adjudge that the preliminary injunction 
heretofore awarded in this case be modified so as to permit the defend- 
ant to proceed with the erection of her building upon its present foun- 
dation and to use her lot for building or any other lawful purpose to the 
fence line as fixed by us in the foregoing opinion ; the injunction in all 
other respects to remain in force until the further order of the court. 



Parol evidence is held, in Young vs. Sehon (W. Va.) 62 L. R. A. 
499, to show the relation which the promisee in a non-negotiable note 
and another person, who have put their signatures on the back in such 
a manner as would make them first and second indorsers 1 respectively if 
the note were negotiable, bear to one who asserts a liability against them 
on such note. 



Failure of loaders to perform their duty and remove loose coal 
hanging in a mine, which' renders the place unsafe for other employes 
to work in, is held, in Tradewater Coal Co. vs. Johnson (Ky.) 61 
L. R. A. 161, to be the negligence of the master and not of the fellow 
servant of a machine man's helper. 
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In the Court of Common Pleas of Lackawanna County, No. 409, May 

Term, 1904. 

ROLE TO SET ASIDE SHERIFFS SALE. 
William F. Jones vs. Elisabeth S. C. Vail. 

An application to set aside a sheriff's sale is addressed to the discretion of 
the Court and unless facts appear in the petition which would tend to 
move the Court's discretion, the application should be denied. 

The general rule is that an irregularity in the advertisement can only be 
taken advantage of by the defendant. It is doubtful if a tenant by the 
courtesy initiate, has a right to raise the question. 

Mr. C. B. Gardner for petitioner. 

Messrs. C. A. Battenburg and John R. Jones for respondent. 

Opinion by Kelly, A. L. J., August 8, 1904. 

This rule was obtained not as is usually the case by the defendant, 
or a -creditor of the defendant, but by the husband of the defendant. In 
his petition he alleges that the sale was not advertised in the Lacka- 
wanna Jurist as required by law and the rule of court, and he therefore 
asks that the sale be set aside. The only interest his petition discloses is 
that he is a tenant by the courtesy, initiate, and that the sale divests his 
courtesy interest. He does not attack the validity of the judgment nor 
the adequacy of the price. He does not suggest that in case the sale 
was set aside that any one would be any the better for it Prima facie 
the setting aside of the sale would prejudice the defendant to the ex- 
tent of the costs of the sale, because, another sale would presumably 
take place which would be properly advertised. We fail to see how the 
petitioner would obtain the slightest benefit if we granted his request, 
beyond a mere matter of gratification. 

An application of this kind is addressed to the discretion of the 
court: Laird's appeal, 2 Pa. Sup. Ct. Rep., 300; Shakespeare vs. De- 
laney, 86 Pa., 108; Germer vs. Ensign, 155 Pa., 464; Ritter vs.Getz, 
161 Pa., 648; Felton vs. Felton, 175 Pa., 44; Light vs. Zeller, 195 Pa., 
315, and as there are no facts set out in the petition which would tend 
to move the court's discretion we might, well discharge the rule without 
further comment. But further than this the ground set up setting the 
sale aside is not a good one.. The requirements of the law as to adver- 
tising and giving notice of sheriff's sales are merely directory, and the 



258 LACKAWANNA JURIST. 

validity of a sale does not necessarily depend upon a strict compliance 
with them : McDonald vs. Winton, 4 Lane, L. R-, 194 ; 25 Am. & Eng. 
Encyc. of Law, 762. The publication in the newspapers which the act 
of assembly requires, we assume m the absence of any allegation to the 
contrary, was in every respect regular ; the notice of sale in the Lacka- 
wanna Jurist was published for two full. weeks instead of three; and 
while this was an irregularity it was not fatal to the validity of the sale : 
Building Association vs. Silby, 4 Phila., 17 ; Sergeant vs. Schatel, 1 W. 
N. C, 403. 

We doubt the right of the petitioner to even raise the question, for 
the general rule is that an irregularity in the advertisement can only be 
taken advantage of by the defendant : 25 Am. & Eng. Encyc, of Law, 
763, but whetjier that be so or not in a qase presenting any merit, in 
this case we cannot see that the petitioner has any standing. 

The rule is discharged. 



In the Court of Common Pleas of Lackawanna County, No. 241, Janu- 
ary Term, 1903. 
RULE FOR A NEW TRIAL. 

J. L. Brown vs. The Moosic Mountain Coal Company. 

The general rule is that when two or more persons employ- the same 'at- 
torney in the same business, communications made by them in re- 
lation to such business, while privileged as to their common adversary, 
are not privileged inter sese. 

Messrs. F. E. Boyle and L. P. Wedeman for plaintiff. 
Messrs. Watson, Diehl and Kemmerer for defendant. 
Opinion by Kelly, A. L. J., August 8, 1904. 

The only reason for a new trial which requires any attention is 
that in which it is claimed we erred in admitting the testimony of 
W. S. Diehl, esq., called as a witness by the defendant It is claimed 
that Mr. Diehl was the attorney for the plaintiff at the time he had the 
conversation with him which he was allowed to testify to, and that, 
therefore, it was a privileged communication, and as such inadmissible. 

A cafeful examination of Mr. Diehl's testimony fails to convince 
us that it was a privileged communication between attorney and client, 
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which Mr. Diehl testified to. True, Mr. Diehl was the attorney for. 
Mr. Brown at the time in a limited and technical sense, but under all 
of the circumstances it seems clear that he was acting in his capacity 
as attorney for the defendant and that the plaintiff knew it when tfciey 
had the talk about the settlement of the case. Or, if not acting exclu- 
sively for the defendant, then it is cdrtainly clear that he acted in behalf 
of both, in making settlement with the common adversary, Mr. Stanton. 
The general rule is that when two or more persons employ the' same 
attorney in the same business, communications made by them in rela- 
tion to such business, while privileged as to their common adversary, 
are not privileged inter sese: Probst's Appeal, 163 Pa., 423; Jackson 
vs. French 3 Wendell, 337 ; 23 Am. & Eng. Ency. of Law, 65 and' notes. 

It might be further said in regard to the matter that the offer did 
not disclose that a privileged communication was sought to be intro- 
duced in evidence, nor did the preliminary examination of the witness 
disclose any such proposition. So the objection to the offer was 
properly overruled, and if the testimony of the witness subsequently 
disclosed that it was incompetent it was the duty of counsel to move to 
strike it out, and not for the trial judge to order it stricken out on his 
own motion. Aitkin vs. Young 12 Pa., 15. 

We think the case was on the whole fairly presented to the jury on 
its merits ; and can see no good reason for disturbing the verdict. The 
rule for a new trial is, therefore, discharged. 



The indorsement by the principal of a check given in part payment 
of the purchase price of land is held, in Thompson vs. New South Coal 
Co. (Ala„) 62 L. R. A. 551, not to be a sufficient subscription of the 
contract to make it binding on him, where it was made by an agent not 
having sufficient authority to bind the principal, although the check was 
attached to the contract 



The insolvency of a national bank and its passing into the hands of 
a receiver are held, in First Nat Bank vs. Selden (C. C. A. 7th C.) 62 
L. R. A. 559, to destroy the right of holders of its checks to the funds 
called for by them, even in a state where the holder of a check is re- 
garded as the owner of the fund and entitled to maintain an action for 
it against the drawee. 
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In the Court of Common Pleas of Lackawanna County, No. 842, Sep- 

tember Term, 1902. 

DEMURRER. TO DECLARATION. 

lohn Burke vs. The Wilkes-Barre &- Scranton Railway Company.^ 

It is one of the oldest and most perfectly settled ruleB of pleading, that it la 
. not allowable both to plead and demur to the same matter. While the 
Court, in its discretion, may allow the defendant to withdraw his plea 
and demurrer, yet such practice is not to be commended. 

The mere fact that a declaration has been amended does not make it demur- 
rable where the new count is no departure and makes no changes in the 
cause of action. 

Mr. A.. A. Chase for plaintiff. 

Messrs. Willard, Warren & Knapp for ^defendant. 

Opinion by Edwards, P. J., August 8, 1904. 

There are three cases before us in each of which there is a demur- 
rer to the plaintiff's "re-amended statement/' The cases were argued 
together, and whatever we say in the case of John Burke is applicable 
to each of the other cases. 

In the present case plaintiff's first declaration * was filed July 18, 
1903. In a few days thereafter defendant filed a plea of not guilty 
and the statute of limitations. Subsequently several bills of particulars 
were filed. On March 21, 1904, plaintiff, by leave of court, filed an 
amended statement and on the same day the defendant demurred. 
This demurrer is now before us for consideration. 

We do not consider that the amended statement has introduced 
a new cause of action into the case. It, therefore, follows that it is 
too late to file a demurrer, the defendant having already pleaded. 
When a plaintiff files his declaration, it becomes the duty of the defend- 
ant to consider his defense, if he has one. If, in his judgement, he 
believes that .the plaintiff, by reason of defect in the form or substance 
of the declaration, is not entitled to redress in the form of action select- 
ed, he should demur, and not plead. If he is satisfied that the narr is 
neither defective in form or substance, and that the plaintiff has chosen 
the proper form of action, and that he, the defendant, cannot safely, 
demur", his only other mode of defense is to answer the narr by matter 
of fact — to enter his plea. 
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It is one of the oldest and most perfectly settled rules of pleading, 
that it is not allowable both to plead and demur to the same matter: 
5 Wend. 104. 

Where, after pleading to a narr, it is found to be defective, the 
defendant may take advantage of the defect by motion in arrest of 
judgment, unless the defect has been cured by a verdict: 9 Cush., 
151. Or, after a plea in bar, the court, on application made, may, in 
its discretion, allow the defendant to withdraw his plea and demur: 
Payran vs. McWilliams, 9 W. & S., 154. This practice is not to be 
commended. In Flemming vs. Reading R. R. Co., 6 W. N. C, 221, 
Mitchell, J., says : "While we have no doubt of the -jfower of the court 
to permit the withdrawal of 7 a plea, and the filing of a demurrer, yet 
srch a course is contrary to the regular course of pleading." In our 
own court, we have in a few instances, allowed this to be done ; but the 
reason therefore should always be such as to appeal strongly to the 
discretion of the court. 

The mere fact that a declaration has been amended does not make 
it demurrable, although it may require the defendant to change -his 
pleas and even though it contains a new count, where the new count 
is no departure, and makes no change in the cause of action : Bavington 
vs. The P. & S. R. R. Co., 34 Pa., 358. 

In the case at bar there has been no application on the part of the 
defendant to withdraw the plea so as to open the way for a demurrer. 
Nor ought this to be done. The cause of action remains the same and 
the plea already filed seems as applicable to the amended as to the 
original statement. 

For the reasons stated, the demurrer, is overruled. 



Members of a combination to enhance the price of a commodity, 
which is void under the anti-trust act, who share in the profits secured 
by the combination, are held, in Atlanta vs. Chattanooga Foundry & 
Pipe Works (C. C. A. 6th C.) 64 L. R. A. 721, not to be able to claim 
exemption from suit on the part of a consumer under the provisions of a 
statute, on the ground that no direct purchase was made from them, 
nor complain that all 'the members of the combination were not made 
parties to the action. 
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In the Court of Common Pleas of Lackawanna County, No. 764, March 

Term, 1904. 

DEMURRER TO PLAINTIFF'S STATEMENT, 
Nelson A. Gardner vs. S. G. Shoemaker. 

In an action against a justice of the peace, for official misconduct, as a con- 
dition precedent, notice must be given the defendant as required by 
the act of March 21. 1772, 1 Smith's Laws, 364. 

When the action is based upon a violation of a borough ordinance, there must 
be a direct averment that there was such an ordinance. 

Material facts should be* alleged by direct averment and not by interference 
or agreement. 

Mr. R. H. Holgate for plaintiff. 

Opinion by Kelly, A. L. J., August 6, 1904. 

The plaintiff declares against the defendant in an action of 
.trespass for an illegal arrest and imprisonment upon a warrant issued 
by the defendant, a justice of the peace in the borough of Dalton. In 
his statement he alleges that the defendant "contriving and maliciously 
intending to injure the said plaintiff in his aforesaid good name, fame 
and credit, and to bring him into public scandal," ect., on September 
18, 1893, at the borough of Dalton, County of Lackawanna, and State 
of Pennsylvania, "the said defendant being then and there a justice of 
the peace in and for said county having authority to hear and determine 
divers felonies, trespasses and other misdemeanprs committed in the 
said county, and to fine, bind over and commit for the same, and then 
and there being such magistrate as aforesaid, to wit, at the borough 
aforesaid, the said S. G. Shoemaker falsely and maliciously and without 
any legal, reasonable or probable cause, -under color of his said office 
as magistrate as aforesaid, issued his warrant directed to P. W. Hetsel, 
high constable of the said bofough of Dalton, commanding him to take 
the body of the said Nelson A. Gardner, plaintiff aforesaid, and to bring 
him before the said magistrate on a charge of running- a hack and 
carrying passengers in the said borough of Dalton, contrary to the 
ordinances of the said borough, the said magistrate well knowing that 
no such ordinance existed, or ever had existed, and that the said 
defendant had not been and was not guilty of any wrongdoing in the 
premises, ,, etc. The statement further sets out that ,the plaintiff was 
arrested by virtue of said warrant and was wrongfully, unlawfully, 
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unjustly, illegally, and without any probable cause whatsoever, kept 
in prison for the space of one hour, and further that at a hearing before 
the said defendant he was unlawfully compelled to pay the sum of 
two dollars fine and three dollars the costs of the suit; and further sets 
out the damages which the plaintiff suffered. 

It will he seen by reference to the charge as above quoted that 
there is no direct averment that there was no ordinance of the borough 
of Dalton forbidding the "running a hack"" within the borough limits, 
or regulating the carrying of passengers. l£ is true the plaintiff alleges 
that the magistrate well knew that no such ordinance existed, but that 
does not constitute an averment of the fact that there was no such 
ordinance. It might be inferred from the language used that no such 
ordinance existed, but material facts should be alleged by direct aver- 
ment and not by inference or agreement : 6 Am. & Eng. Ency. of P. & 
P., 268 — 9; Bush vs. Davis, 30 Cal. 318. 

There being no averment of the fact that there was ho ordinance 
justifying the issuing of the warrant for the defendant's arrest, in 
accordance with the requirements of godd pleading, the charge is that 
the defendant "falsely and malciously," etc., and without probable 
cause, etc., "under color of his said -office as magistrate" issued a 
warrant for the arrest of the defendant on a charge of "running a hack 
and carrying passengers in said borough of Dalton contrary to the 
ordinances of the borough." This warrant was issued by the defendant 
not only by color of his office, but presumably by virtue of his office 
also, and while it is undoubtedly true that if it was done maliciously, 
falsely, without probable cause, and not in good faith, the plaintiff has 
a right of action ; yet we think as a condition precedent he must first 
give notice as required by the act of 21st March, 1772, 1 Smith's 
Laws, 364. If the defendant issued the warrant without probable, 
cause, or without legal authority for so doing, he would be liable to 
answer in an action for damages, regardless of whether' he did it malic- 
iously or not. In either case he would be guilty of a trespass upon the 
plaintiff's rights, and the plaintiff would have a right of action against 
him to recover :damages. If the plaintiff in such action could show 
malice on the part of the defendant he perhaps could recover punitive 
as well as compensatory damages, but even if he should be unable to 
show malice on trye part of the defendant he would }et be entitled to 
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recover compensatory damages. The action would be based upon the 
official misconduct of the defendant. 

The act is a very comprehensive one. In section one it provides : 
That, from and after the publication of this act, no writ shall .be sued 
out against, nor any copy of any process at the suit of a subject, shall 
be served on, any justice of the peace, for anything by him done in the 
execution of his office, until notice, in writing, of such intended writ 
or process shall have been delivered to him, or left at the usual place 
of his abode by the party, his attorney or agent, who intends to sue, 
or cause -the same to be sued out or served, at least thirty days before 
suing out or serving the same; in which notice shall be clearly and 
explicitly contained the cause of action, which the said party hath or 
claimeth to have, against such justice of the peace; on the back of 
which notice shall be endorsed the- name of such attorney or agent, . 
together with the place of his abode, who shall be entitled to the fee 
"of twenty shillings for the preparing and serving of such notice, and 
no more. The second section provides that the justice so served may 
at any time within thirty days after such notice is given tender amends 
to the party complaining; that if the tender is not accepted he may. 
plead it in bar to the action .which may Be brought against him ; and 
if the jury shall find the amends so tendered to have been sufficient 
they shall find a verdict for the defendant, etc. The third section 
provides that no recovery shall be had against a justice "in any case 
where the action shall be grounded on any act of the defendant, as 
justice of the peace, unless it is proved, upon the trial of such action, 
that such notice was given as aforesaid ; but in default thereof, such 
justice shall recover a verdict and costs as aforesaid." 

* That the act applies to the facts of this case, as set out in the 
declaration, we have no doubt. "This act applies to all official acts of 
a justice of the peace, and must be liberally construed so as to give 
them the full benefit of the protection intended by the notice :" Baldwin, 
J., in Thompson vs. Tompkins, i Bald., (U. S. C. C.*) 602. "The act 
of 1772 is a remedial law, general in its provisions, and pot confined 
to actions that might arise under the laws existing at the time of its 
enactment: It is beneficial, and therefore, not to be restrained, but 
by express words, or strong and necessary implication. It was intended 
for all cases where a justice of the peace, acting within his jurisdiction. 
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rendered himself amenable for a wrong; and although the policy of 
the act may have been to secure, in some measure, the officer bound to 
act, and therefore, in danger of going wrong, from the legal con- 
sequences of unintentional error ; yet as it is, -in many instances, impos- 
sible to distinguish errors of the head from those of the heart, its 
provisions must, of necessity, be extended to every case of official mis- 
conduct, made the subject of an action:" Gibson, J., in Prior vs. 
Craig, 5 S. & R., 46. Said the same eminent jurist in Jones vs. Hughes, 
id. 301 : "Where indeed, the act done is entirely foreign to the mag- 
istrate's juri diction, nothing can give it official color; but where he 
has a general jurisdiction over the subject matter, and intended to act 
as a magistrate, he will be entitled to all the benefit which the act of 
assembly secures to him in any case. For the purpose of bailing or 
committing, a justice has general jurisdiction over everything con-* 
stituting an offence against the laws ; and if, in an honest exercise of it, 
he judges erroneously of the legal character and the consequences of 
an act done, and treats as an offender a person who has committed no 
crime, does he not present exactly that sort of case for which the 
legislature intended to provide? For if the justice should act withtn 
the limit of his jurisdiction, he would not be answerable for mere 
mistake of judgement on the merits ; and not being a wrong-doer, his 
conduct woiild call for no protection from this or any other act of 
assembly." 'And in Ross vs. Hudson, 6 Sup. Ct. Rep., 552, it was 
held that where a justice had issued a warrant for the arrest of a citizen 
in o de fault of payment of school taxes, there being no authority in law 
whatever for the issuing of such a warrant, he was entitled to the 
notice required by the act of 1772 before suit could be maintained 
against him. Orlady, J., in that case said: "A justice of the peace 
who illegally orders or causes the arrest of a citizen may be made liable 
in an action for damages: McCarthy vs. DeArmit, 99 Pa., 63; Neall 
vs. Hart, 1 1 5 Pa/, 347 : but to be so held liable the statute requires the 
preliminary notice to be given so that proper amends may be made 
and expensive litigation avoided." 

It is a well established principle, that whatever is necessary to prove 
in order to make out a case must be alleged in the declaration in 
order to set out a good cause of action: 16 P. & L. Dig. of Dec, 
27179, and cases there collected. So in this case, there being no aver- 
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ment that notice was given the defendant as required by the act of 
assembly, and the facts set out disclosing a cause of action grounded 
upon an act of the defendant as a justice of the peace, the declaration 
does not set out a good cause of action. . 

Demurrer sustained and judgment is directed to be entered for the 
defendant upon the demurrer. 



In the Court of Common Pleas of La-ckawonna County, No. 6, March 

Term, 1903. 
IN EQUITY. 

Ann Pinnegan vs. Martin Walsh, Patrick Finnegan and Mary E. Boyd. 

An absolute conveyance will not be set aside on the testimony of a grantor 
and another person, when the testimony is doubtful, inconsistent and 
contradictory of other facts in the case. 

Evidence of fraud must be clear, precise and indubitable to support a de- 
cree for cancellation of a deed. 

Natural love and affection is a good and sufficient consideration for deed 
between parent and child. 

In the absence of fraud, accident or mistake, a conveyance of real estate by 
deed, will not be set aside by a court of equity. 

When the answer of defendant is responsive to the bill of plaintiff, the test- 
imony of two witnesses, or of one witness and other evidence equiv- 
alent to a second witness is necessary to support a decree for plaintiff, 
even if there be no testimony on the part of defendant. 

Messrs. Harding & Mumford for plaintiff. 

Mr. Frank Donnelly for Mary E. Boyd. 

Opinion by Edwards, P. J., August 8, 1904. 

The purpose of the bill of complaint in this case is to set aside 
two deeds, one conveying a life estate in a certain lot of land to the 
plaintiff, Ann Finnegan, and the other conveying the remainder in fee 
to Patrick Finnegan and Mary E. Boyd, formerly Mary Finnegan. 
The ground for relief alleged in the bill is fraud. 

Mary E. Boyd is the only one of defendants who has filed an 
answer. The other two do not defend. The bill might have been 
taken pro confesso as to those two ; but plaintiff's counsel very properl y 
refrained from doing this. The record being in this condition it 
allowed the plaintiff the privilege of calling Martin Walsh and Patrick 
Finnegan, who do not defend, as if for cross examination. Patrick's 
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testimony was of no value because he kn^ew nothing about the trans- 
action. Walsh's testimony supports the contention of the plaintiff 
to some extent. The weight of all the testimony will be discussed later. 

We find the following 

FACTS. 

1. The title to the land described in plaintiff's bill was in the 
name of Martin Walsh, one of the defendants, previous to August 10, 
1897. I* appears that the plaintiff, Ann Finnegan and her husband 
had conveyed the land to Martin Walsh as security for a loan of five 
hundred dollars. This money was given to the. plaintiff's husband,: 
who left his home and family and who took the money with him. 
The husband evidently has been an improvident man and of no benefit 
to his family for a period of at least twenty years. The support of the 
family came from the children, especially from Patrick, named as one 
of the defendants, with the assistance - of the daughter, Mrs. Boyd, 
who did most of the housework until the time of her marriage in 
July, 1901. 

. 2. The plaintiff, with the help of the children, in course of time, 
saved enough money to pay the loan due to tylartin Walslv It therefore 
became necessary for Mr. Walsh to reconvey the property, his deed 
being considered by the parties as a mortgage. Mrs. Finnegan was 
anxious that- the matter should be arranged so that her husband would 
have no claim on the property after her death. To accomplish this 
purpose she visited the office of W. F. Tracy, an attorney, now deceased. 
Mp. Walsh was willing to make the conveyance in the manner desired 
by Mrs. Finnegan. Mr. Tracy advised the making of two deeds, one 
to Mrs. Finnegan for a life estate and the remainder in fee to the 
children. - 

3. While Mrs. Finriegan had several children, they were not all 
equal contributors to the family fund. The two older boys w£re of 
little assistance ; but the two younger boys, Patrick and Edward, were 
faithful, especially Patrick. It is evident also that Mary (Mrs. Boyd) 
was a favorite until she was about to marry John Boyd. This mar j 
riage was the cause of trouble and of the present suit, Mary remon- 
strated with her mother at the attorney's office, saying that she, Mary, 
did not want the property, but that it should be given all to Patrick and 
Edward. The mother insisted and declared that Marv and Patrick 
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deserved it, and that Edward would be provided for in another way. 
The testimony of Mary, as to what transpired when the deeds were 
signed, is so clear and complete, and her demeanor on the stand 
impressed us so strongly with her truthfulness as a* witness, that we do 
not hesitate to believe her as against the unsatisfactory testimony of 
the plaintiff and Martin Walsh. 

4- At the time the deeds were executed in the attorney's office 

there were present Mrs. Finnegan, her daughter Mary, Martin Walsh 

and his wife, the attorney, Mr. Tracy, and Mr. Andrews, the notary 

public. Of these the attorney and Mrs. Walsh are dead. The four 

remaining witnesses have been sworn in this case. We find as a fact 

that the deeds were read and explained by Mr. Tracy before they were 

sighed. Everybody fully understood the purport of the deeds. The 

only clear testimony is that of Mary Boyd and Mr. Andrews. The 

testimony of Martin Walsh and Mrs. Finnegan is not to be relied on. 

This finding of fact is conclusive against the contention of the plaintiff 

in this case. 

CONCUSSIONS OF LAW. 

The plaintiff's bill should be dismissed. 

DEFENDANTS' REQUESTS FOR FINDINGS OF 

FACT AND LAW. 

The defendant, Mary Boyd, requests us to find the facts as follows : 

First. That Mary Boyd, defendant, remained at home with her 
mother, Ann Finnegan, all her life prior to her marriage in 1901, and 
together with her mother did the housework for the boarding of four 
sons of Ann Finnegan, who lived at home and paid their board. 

Second. That John Finnegan left his wife, Ann Finnegan, in 
1892, and continued his desertion until after the deeds complained of in 
this case were made, and the said John Finnegan has not contributed 
an> thing whatever to the support of Ann Finnegan or any of the family 
since 1892, the time of his desertion. 

Third. That in 1892 John Finnegan owned the property in ques- 
tion and before leaving his family made a deed of the same to Martin 
Walsh for $500. This money was received and used by John Finnegan 
for his own use and for no one else. 
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Fourth. That the money obtained from boarding the sons of Ann 
Finnegan was paid to Martin Walsh for the property in question, 
between 1892 and 1897. 

Fifth. That Martin Walsh, upon payment of the said $500, made 
two deeds for the same, August. 10, 1897. One deed conveyed a life 
interest to Ann Finnegan and the other deed conveyed the remainder 
interest to Patrick Finnegan and Mary Finnegan (Boyd). These two 
deeds were witnessed by and acknowledged^bef ore H. B. Andrews, 
notary public. They were prepared by W. J. Tracy, attorney for Ann 
Finnegan, who paid the attorney for drawing and recording the same. 
The deeds -were recorded by said Tracy and were receipted for in the 
File Book in the Recorder's Office by said Tracy, February 28, 1898. 

Sixth. That Mary Finnegan (Boyd) and H. B. Andrews have 
given a clear description of the circumstances attending the execution 
of the two deeds and say that these deeds were read and explained to 
Ann Finnegan before execution and they further say that Ann Finn- 
egan approved the deeds. 

Seventh. That the testimony of the plaintiff as to the circum- 
stances of execution of the two deeds is not clear, precise and in- 
dubitable. 

Eighth. That there is no evidence that Mary Boyd, or H. B. 
Andrews or W. J. Tracy or Martin Walsh or Patrick Finnegan, com- 
mitted any* fraud. 

Ninth. That there is no evidence of any promise, reward or any 
other consideration being given to H. B. Andrews, W. J. Tracy, Martin 
Walsh or Mrs. Walsh, to deceive Ann Finnegan or to procure a deed 
to Patrick Finnegan or Mary Finnegan (Boyd). 

Tenth. That there is no evidence in this case of any fraud what- 
ever and that the testimony of the plaintiff and her witnesses is not 
clear, precise and indubitable for any purpose. 

Eleventh. That Ann Finnegan, made, executed and delivered to 
Mary Finnegan (Boyd) the deed of August 10, 1897, for a remainder 
interest in the property in question with full knowledge of, its purpose 
and effect, upon a good and sufficient consideration. 

We find, as above requested. 

We are also requested to affirm the following conclusions of law : — 

1. , An absolute conveyance will not be set aside on the testimony 
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of a grantor and another person when testimony is doubtful, incon- 
sistent and contradictory of other facts in the case. 

2. The evidence of fraud must be clear, precise and indubitable 
to support a decree for cancellation of a deed ; by which is meant that 
the witnesses shall be credible and distinctly remember the facts that 
they testify to and that they narrate the details exactly and that their 
statements are true. 

3. Natural love and affection is a good and sufficient considera- 
tion for deed between parent and child. 

4. In the absence of fraud, accident or mistake, a conveyance 
of real estate, by deed, will not be set aside by a court of equity. 

' 5. That when the answer of defendant is responsive to the bill 

, of plaintiff the testimony of two witnesses or of one witness and other 

evidence equivalent to a second witness, is necessary to suport a decree 

for plaintiff, even if there be no testimony on the part of defendant 

6. If the plaintiff fails to prove fraud as alleged in bill, .she is 
not entitled to a decree in this case. 

7. That plaintiff has failed to sustain the allegations of her bill. 

8. That the plaintiff is not entitled to' the relief prayed for.. 
The conclusions of law are all affirmed. 

DECREE. 

This cause came on to be heard at a regular term of equity court 
and was argued by counsel, and upon consideration thereof, it is 
ordered, adjudged and decreed that the plaintiff's bill be dismissed at 
plaintiff's costs. Let this decree be entered nisi. Exceptions sec. reg. 
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A general disposition of his estate, real and personal, of whatever 
kind and wherever situated, without any reference to a power of ap- 
pointment created by the will of another, or intent to indicate an inten- 
tion- to execute the power, is held in Lane vs.»Lane (Del.) 64 L. R. A. 
849, not to be, in the absence of statute, a sufficient execution of a power 
to direct and appoint in what manner of fund established by the other 
will shall be distributed. A very elaborate note to this case reviews the 
other authorities on what is a sufficient execution by will of a power of 
appointment. 
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In the Court of Quarter Sessions of the Peace of Lackawanna County. 

CHARGE— LIBEL. 
Commonwealth vs. Richard 'Little. 

Messrs. Joseph O'Brien and John R. Jones (with the District At- 
torney), for the Common wealth. 

Messrs. John F. Scragg, F. J. Fitzsimmons, C. E. Ballentine and ' 
John J. Murphy, for defendant. 

Delivered by Hon. H. M. Edward, p. J., Feb. 12, 1904* 

CHARGE OF THE COURT. 

Gentlemen of the Jury : This case is now approaching its termin- 
ation, and it is about to be finally entrusted to your care, and to your 
deliberation. It is your duty to consider the case carefully and to ex- 
ercise an honest and conscientious judgment in the disposition of it. 
Whatever vour verdict shall be, whether it be for the Commonwealth 
or whether if be for the defendant, it must be the result of careful de- . 
liberation and of an unprejudiced judgment. Something unusual has 
happened in connection with the selection and the care that has been 
taken of this jury. It is very seldom in misdemeanors that we keep a 
jury together, and it is not often that each juror is called to the bar of 
the court and interrogated as to his previous knowledge of the case or 
of the parties, or as to whether either one of them has formed any 
opinion with regard to the guilt or the innocence of the defendant. But 
this has happened in this case, the sole purpose being to secure an im- 
partial jury. That was the purpose in asking you questions, was to 
have twelve men go into the box who declared under oath' that they 
were prepared to sit in judgment between the Commonwealth and the 
defendant in this case in an impartial manner, without prejudice, with- 
out preconceived opinions, without fear, without favor, and each of you 
gentlemen has gone into the box on that condition, on the express con- 
dition, because each of you. has said that you had no preconceived 
opinion in this case, and that you are prepared to give this defendant a 
fair and an impartial trial. You have been kept separate from your 
fellow men so as to keep you away from outside influences. That does 
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not necessarily mean that anybody on either side of this case would be" 
liable to approach you and to talk to you about the case, but if you are 
allowed to mix with your fellowmen during the trial of the case there 
would always be the danger of reading the newspapers which have been 
making very free comments upon this case, and of inadvertent remarks 
made by people in your presence without their knowing that you are 
jurors. So you have been kept apart from others, and you are supposed 
to be free from all influences that will tend to disturb the best and the 
clearest exercise of your judgment. Therefore, I fake it, that you have 
been in the attitude throughout the trial of this case of unprejudiced 
jurors, of impartial jurors, that you are prepared to do your duty fully, 
that you are prepared to accord to this defendant all the rights that the 
law allows him, that you are prepared to give the Commonwealth all the 
rights that the law demands for her. 

.- The defendant has certain rights in a criminal case which are 
always recognized in the law. He is presumed to be innocent until he 
is proven guilty and proven guilty beyond a reasonable doubt. This is 
the privilege and the ri^ht of every man that comes to the bar of crim- 
inal justice. The burden is upon the Commonwealth of satisfying you, 
gentlemen of the jury, beyond a reasonable doubt that he is guilty of 
the charge set forth in the indictment, and if the Commonwealth fail 
in that particular he is entitled to your verdict. The doctrine of rea- 
sonable doubt has been, of ten explained to some of you probably. You 
have very likely sat on other juries and have heard judges explain what 
is meant by reasonable doubt. It is a difficult term to define ; it is elas- 
tic in, its capabilities of definition. It may be that the statement of the 
term itself, reasonable doubt, is about as good a definition as can be 
given of it. At the same time judges have always attempted to explain 
what is meant by reasonable doubt. The Commonwealth is not required 
to prove her allegations against a. defendant beyond every doubt, or 
beyond any doubt ; she is required to prove her case beyond a reason- 
able doubt. If jurors, after hearing a case in a criminal court, after 
considering all the evidence in the light of the law, after careful and 
conscientious deliberation, have a substantial hesitation in their minds 
as 'to the conclusion which they ought to reach in the case, that is con- 
sidered a condition of reasonable doubt. It is my duty to explain this 
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to you because the defendant is entitled to the explanation, and because 
I have before me several points on that question in regard to which I am 
to instruct you later. The Commonwealth cannot prove its case to a 
mathematical certainty; that is not expected, but to a reasonable cer- 
tainty, to a satisfactory certainty. Therefore consider the case of the 
Commonwealth well. If the law of the Commonwealth has been vio- 
lated in your judgment, then say so witjiout any hesitation. If you 
think it has not, if you think this defendant is not guilty, or if you 
have a reasonable doubt as to his guilt, then' say so by acquitting him. 
The responsibility is entirely upon you, and your verdict must be based 
upon the evidence and upon the law that fits the evidence. 

. I shall first call your attention to the offence which, is. described in 
this indictment The indictment is based upon an act of assembly, upon 
one of the laws that is in force in this Commonwealth. The law as we 
find it upon the statute book is substantially the same as it has been for 
more than a century. I will not burden your minds with definitions of 
libel, it is not necessary in this, I think, or any other libel case, although 
we sometimes do it, because the act of assembly has gathered together 
all the elements of the definitions given by the common law into a few 
sentences and as we find it in the criminal code that is the best definition 
that I know of. So I shall read to you the act of assembly upon which 
this indictment is based: "If any person shall write, print, publish or 
exhibit any malicious or defamatory libel tending either to blacken the 
memory of either one who is dead or the reputation of one who is alive, 
and thereby exposing, him to public hatred, contempt or ridicule, such 
person shall be guilty of a misdemeanor." The act of assembly protects 
the dead, or the reputation of the dead, as well as the reputation of the 
living. Leaving out the part of the act which is not particularly applic- 
able to this case I will again read it to you : "If any person shall write, 
print or publish any malicious or defamatory libel tending to blacken 
the reputation of one who is alive, and thereby exposing him to public 
hatred, contempt or ridicule, such person shall be guilty of a misde- 
meanor." Now, that is the act of assembly upon which this indictment 
is based. The purpose of the law has been explained to you. It is well 
understood that the law of libel has been established and is to be found 
in our statute books for a very good reason, and that is to prevent a 
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possible breach of the peace. Human nature is so frail and so weak' 
that some men, acting under a momentary impulse, are liable to- take 
the law into their own hands. If, for instance, there was no law pun- 
ishing libel,, then many men not able to govern and control themselves, 
and finding that they had no redress in the courts, would take the law 
into their own hands and would inflict physical injury upon the per- 
petrator of the libel. But the law is here, and no man has a right to do 
that, no man has a right to take the law into his own hands, and this law 
is passed so as to give the person who is libeled an opportunity not to 
take the law into his own hands but to get redress according to the 
forms of justice, to appeal to a court and to a jury so that the person 
who perpetrates or who publishes the libel shall be adequately tried and 
adequately punished if he is guilty. 

Now I have simply called your attention to your duties as jurors, 
and also to the law which defines the offence with which this defendant 
is charged. I will now call your attention to some of the evidence. The 
evidence is not at all complicated in this case. The real defense offered 
by this defendant has done away with the consideration of many ques- 
tions that arise in the trial of libel cases. The publication of the article 
complained of in the indictment is admitted by the defendant, so there 
is no question but that the defendant is the one that is responsible for 
the writing, the printing and the publication of the article. This is ad- 
mitted upon the record in this case. It was published on June 28, 1903, 
in a Sunday paper called the Scrantonian. The article complained of, or 
the part of the article complained of, and which is described in the in- 
dictment, is to be found in an article of greater length than the one 
particularly complained of, and is headed, "Plain Facts for Plain 
Peopled" It consists of nearly two columns. While this defendant is 
being tried for the part of the article referring to the Board of Charities 
you will have a right in considering this case to read the whole article. 
This is a, duty that you will owe to the defendant as well as to the Com- 
monwealth, because it may be that in reading the context, in reading 
what goes before the part of the article complained of and what conies 
after the part that I have referred to, it may be that by doing that you 
will find some light upon the words used in the part which is described 
in this indictment, upon the terms used, upon the references made. So 
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while the defendant is not being tried for writing the whole of this 
article, "Plain Facts for Plain People," while he is only being tried for 
writing a portion of it, the whole article is in evidence because both 
sides have the right to submit it to the jury, and the purpose of sub- 
mitting the whole article, while only a part of it is complained of, is to 
enable the jury to judge of the particular quality, references and sug- 
gestions that are found in the part which is complained of. Thus you 
can possibly get some light on the part of the article referring to the 
Board of Charities by considering the tenor and scope of the whole 
article. I need not make any extensive comment upon that feature, but 
there is one suggestion that I will make which may enable you to judge 
whether you can gather anything from the whole article, and that is 
whether the article as a whole refers to bodies of men, to boards, to 
councils, to. the board of control, for instance, to the board of trade, to 
the councils of the city of Scranton, and whether the reference to the 
Board of Charities is in line with the general scope and tenor of the 
article. If it is — I am only making it as a suggestion, it has occurred 
to my mind — it may help you to decide in what light the portion 
referring to the Board of Charities was written. Was it taken up as a 
board, as an institution, and would you gather that from the other por- 
tions of the article, not that you are confined to that alone, or would you 
gather that he did not mean the Board of Charities but that he meant a 
woman, Mrs. Duggan. You have a right to take the whole article into 
consideration. I am simply making that suggestion because it is a legi- 
timate one, and it is one of the reasons why a jury might find in the 
whole article some light as to the meaning of the particular part of the 
article complained of. But the first and most important and substantial 
question for you to answer is, does the libel set forth in the indictment 
refer to the prosecutor, E. H. Ripple. If it does not, that is the end 
of this case. If you so decide, then your verdict must be for the de- 
fendant. That is really the substantial burden in this case which is upon 
you and which is entrusted to your judgment ; does the article refer to 
the prosecutor. 

It is, of course, clear that there is no individual named by name 
in the article. It does not mention. E. H. Ripple, it does not mention 
Mrs. W. B. Duggan. Therefore, there is no direct reference by Chris- 
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tian name to any individual. In considering this fact you will naturally 
consider the nature of the bodv referred to as the Board of Charities, 
or called in the case the Board of Associated Charities. Reference has 
been made by counsel and in the evidence to its organization. It is 
composed of a certain number, of men in this city who have associated 
themselves together for the purposes mentioned in their articles of 
organization or of association. You heard the purposes read by the 
Rev. Mr. Israel, one of the witnesses in the case, and the counsel has 
called your attention to it. The board is composed of a certain number 
of men : that constitutes the board ; but like other boards, according to 
the evidence, it has its officers, and the officers are a president, two vice 
presidents, a secretary and treasurer. So, according to the evidence, 
you have a board consisting of the whole unincorporated association, 
and then you have the officers of the board consisting of five men. The 
president of this association, the head of it, that is the official head of it, 
is the prosecutor, E. H. Ripple; he has been president of it since its 
organization, nine or ten years ago. The Commonwealth claims that 
the article refers to the prosecutor, first, because he is a member of the 
Board of Charities, he is one of the board, and therefore that he is 
referred to because of that fact ; second, because he is one of its officers, 
the president of the board ; and third, because of the reference in the 
part of the article complained of to the Connell machine, the prosecu- 
tor, as claimed by the Commonwealth, having been for years intimately 
associated with Mr. Connell in his affairs, business and political. For 
these reasons the Commonwealth claims that while the article attacks 
the board as a body, the board of which the prosecutor is a member 
and an officer, it inferentially singles out the prosecutor and that the 
brunt of the attack is directed against him. Before you can convict this 
defendant you must be satisfied beyond a reasonable doubt that the 
article complained of reflects upon the prosecutor. A man may be 
libeled although he is not named in the libel. More than one person not 
named may be the subjects of the same libel, and each one would have 
the right of redress, but before convicting the publisher in such a case 
the jury should be cbnvinced that the person complaining was included 
in the libel. Whether a man is called by one name or whether he is 
called bv another, or whether he is described as a member of a class to . 
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which he is known to belong, if those who read know well who is aimed 
at, the very same injury is inflicted, the very same thing is in fact done 
as could be done if his Christian name were many times repeated. So, 
if the words written, though plain in themselves, apply equally well to 
more persons than one, evidence may be given both of the cause and 
occasion of publication, and of all the surrounding circumstances af- 
fecting the relation between the parties, and a prosecutor in a libel case, 
under such circumstances, may call at the trial his friends or those 
acquainted with the circumstances to state that on reading the libel 
they at once concluded that it referred to the prosecutor. 

On this branch of the case testimony of many witnesses has been 
admitted, as to the impression created upon their minds when they read 
the article complained of. I want to caution this jury on this class of 
evidence. The law does not permit a witness in a libel case to go upon 
the stand and to take the article there and then and read it and express 
an opinion as to whether it refers to a particular person or not. That is 
the sole province of the jury; it is for this jury to decide, it is for them 
to conclude whether this article refers to any one particular person, 
whether it refers to the prosecutor or whether it does not refer to him 
ai all. But when an article is published, when a libel is published and 
does not name the subject of the libel, then the reader of the article at 
the time it was published, in the light of his knowledge of the parties, 
of the surrounding facts, of the surrounding conditions and circum- 
stances, is allowed to go upon the witness stand and, not to give an 
opinion or an interpretation there and then of the article as he reads it 
on the witness stand, but what was the impression produced upon him 
on a casual and ordinary reading of the article at the time or about the 
time that it was published, or at least the first time that he saw it. That 
I understand to be the law. Now that is not giving an opinion ; there 
is this difference ; if we allowed the opinions of witnesses to come upon 
the stand then a witness could go on the stand that had never seen the 
article before, and he could be asked the question, "What is your 
opinion as to whom this article refers ?" That would be clearly incom- 
petent. The reason why the law permits testimony of witnesses who read 
the article at the time or about the time of publication in regard to whom 
they understood the article referred, is because the article does not 
name anybody by name./ But there may be some references 
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in it which would be local, which would be peculiar 
to some one particular person, and it may . be that 
these witnesses are the only ones that would know of these local condi- 
tions, of these peculiarities, and it is for that reason that the testimony 
is allowed, not as opinion evidence, but for the purpose of reducing to a 
certainty by such testimony, if possible, the characterization of the in- 
dividual referred to. Let me give you an illustration : An article, we 
will say, is published of an individual and his name is not given except 
in an indirect way, that is a nick-name is given ; we will say, for in- 
stance, that he is called "Buffer Bill." Of course that is not the man's 
proper name ; and may be that only a few persons in the locality where 
that man lives know that he is called by that name. Say, for instance, 
that he lived in the North End of this city; people on the South Side 
would not know anything about it, people on the West Side 
would not know anything about the man by such a nick-name ; people 
in the central city would not know anything about him ; but the people 
at the North End who know the exact local conditions and have known 
the man for fifteen or twenty years, and have always known that he has 
gone by that nick-name, "Buffer Bill," they are the only ones that know 
it ; therefore, if an article is published libelling a man known as "Buffer 
Bille" living in the North End, witnesses would be allowed to go on 
the stand and asked, "Do you know who is referred to in this article?" 
"Of course, we know ; that is Buffer* Bill ; that is the way we know him ; 
we call him by that name more than any other name." I am giving you 
an illustration and an extreme one, may be ; but it illustrates the char- 
acter of the testimony that has been admitted on the one side and the 
other in this case for the purpose of enabling the jury to come to the 
conclusion whether there is such a particular individual reference in this 
article that will point to the prosecutor, that will include him, although 
it may include others. Therefore, consider the article itself, as pub- 
lished, the occasion of its publication, the local conditions, the situation 
and relation of the parties, of the surrounding circumstances, the ex- 
planation of the defendant, and decide in your own minds if this refers 
to the prosecutor. 

The defendant goes upon the stand and claims that he had no 
intention of libelling the prosecutor nor any other member of the Board 
of Charities, or any of its officers ; that they were not in his mind,, and 
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particularly the prosecutor was not in»his mind, that he* didn't think of 
him when he wrote this article, nor did he. think of any particular mem- 
ber of the Board of Charities. He says he didn't know who constituted 
the board, that he didn't know a single individual who was a member of 
the board, that he didn't know* a single officer or who was an officer of 
this board, that he hadn't the least idea that the prosecutor was the 
president of this- board or had been the president of the board, and that 
he did not intend in any way to refer to the prosecutor in this article; 
that his mind in writing this article contemplated Mrs. Duggan, a 
woman, for the reason that he considered her and^only knew her as 
the executive officer of the Board of Charities in the city of Scranton. 
He explains a}so the reason why he published the article, that it was on 
account of certain information that he had relating to the conduct of 
Mrs. Duggan. the agent of the Board of Charities, as she is termed by 
the Commonwealth's witnesses, or if you like, the executive officer of 
the Board of Charities, as she is termed by the defendant. He referred 
particularly to the information received from Mr. Summerhill in regard 
to the settlerpent of a case. You heard his testimony upon that point, 
and you have his denial, you have his explanation, his explanation of 
the occasion connected with the publication of this article which led to it, 
the reason why he wrote it at the time and the manner in which he wrote 
it. Now all this you must consider with all the other evidence in the 
case, in coming to a conclusion as to whether the defendant intended to 
libel this prosecutor, and whether you can gather that fairly from what 
he has written. Is the article a reflection on Mrs. Duggan only, or does 
it refer t© the prosecutor, or indeed does it refer to both, and does it 
accuse both of fraud, plunder and corruption? I have already said to 
you that it is possible in one article to libel more than one person, and if 
you want to you would have a right to harmonize a great deal of the 
testimony in this case as to the subject of this libel by coming to the 
conclusion that the writer intended not only to charge; Mrs. Duggan, 
the woman, with fraud and corruption and plunder, but. that he also 
intended the same charges against the prosecutor in this case, and 
against the other members of the board. That is possible, and you 
would have a right to come to that conclusion, if you so look upon the 
article. Let me explain to you one principle of law, and that is, that 
words used in an article must be taken according to their ordinary 
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every-day meaning. You cannot give to the sentences and words of an 
article a strained construction, a far-fetched meaning. You must read it 
and give to the words and phrases and sentences of the article the or- 
dinary meaning that we attach to such words and sentences in the 
English language. 

That is the rule, and when a person writes certain words and 
phrases and sentences of another, he is presumed to write in accordance 
with the ordinary meaning of the words. He cannot say one thing in 
an article whidh can only mean one thing, according to its ordinary 
meaning, and then come into court and say that he didn't mean anything 
of the kind, because you must judge of the article according to its or- 
dinary meaning, the ordinary every-day rules of interpretation that we 
use in the construction of articles that we read in the newspapers and in 
magazines and in other publications. Therefore, gentlemen, think of 
that rule of law when you read the alleged libel in this case. 

If you come to the conclusion that the prosecutor is not the subject 
of the alleged libel, or is not a subject of the alleged libel, then, as I 
said before, your verdict must be for the defendant. But, if you con- 
clude that it refers to him, then there are some other questions which 
you must consider; and the first question is, having passed the first 
substantial point in the case, is the article in question libelous, is it a 
libel ? You will have to read it in order to come to a conclusion. You 
have heard it read ; may be you have come to a conclusion already upon 
that point. It charges fraud, plunder, corruption, blackmail and ex- 
tortion. If these changes are not true as to the prosecutor, and are 
without foundation in fact, it would then be your duty to conclude that 
the article is a libel. You cannot escape that conclusion. If you have 
already passed the one barrier that I have referred to, and conclude that 
this article refers to the prosecutor, that he is a subject of the libel, then 
you must come to the conclusion that the article, so far as he is con- 
cerned, is a libel ; and whether you find that the defendant was or was 
not inspired by actual malice or ill-will toward the prosecutor, the law 
would presume the libel to be malicious and defamatory. The de- 
fendant admits on the witness stand that, so far as the prosecutor is 
concerned, the charges are not- true, as to him; that he intended the 
charges against Mrs. Duggan and not against the prosecutor; therefore, 
if you should find that the prosecutor is a subject of the libel, the charges 
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being admittedly untrue, it would be your duty to convict the defendant.. 
It is not necessary for me in this case to charge you at length' on the 
question of malice. Malice, you understand, is of two kinds, one is 
actual ill-will, actual personal malice that one person may have against 
another ; the other is legal malice, malice that is presumed from the act 
itself. Now it does not matter where your minds might lead you to, 
whether it will lead you to the conclusion that the defendant was 
inspired with actual malice against the prosecutor, or whether the legal 
malice contemplated by law from the performance intentionally of an 
unlawful act exists, the result would be the same, the malice referred 
to in the act of assembly would exist. So if you come to the conclusion,, 
as it seems to me you must, that the article is libelous, and also tiiat the 
article is admitted to be untrue as to the * prosecutor ■ then of course 
malice of one kind especially, the legal malice, is established, and that 
would make out on that point a complete case for th^ Commonwealth. 

Some reference has been made in this case to the organic law of the 
state, the constitution. I will refer you to the constitution, so far as.it 
has any bearing upon this case. The first part of the constitution of this 
state is entitled the declaration of rights; it is the fundamental law of 
this state, and upon it in one way or another is built all the laws that 
relate to the rights of individuals in society, in their relation with each 
other. Let 'me read to you the first part that is pertinent to this jcase. 
"All men are born equalfy free and independent, and have certain 
inherent and indefeasible rights, among .which are those of enjoying and 
defending life and liberty, of acquiring, possessing and protecting 
property and reputation and of pursuing their own happiness." 

So you see reputation and property are placed, in this constitution, 
in this declaration of rights, on the same plajie as it were, as the 
particular subjects of the protection of the organic law of the state. It 
does not mean, of course, that property and reputation "are equally 
valuable in the eyes of all men. Some men think their property is worth 
a great deal more than their reputation ; others again believe that their 
reputation is much more sacred than any property that they hold. But 
whatever men may think on that point, the law protects both equally, 
the organic law of the state. The same declaration of rights describes 
the privileges, and the responsibilities of the public press. Let me read 
that to you : "The printing press shall be free to every person who may 
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undertake to examine the proceedings of ,the legislature, or any branch 
of government, and no law shall ever be made to restrain the right 
thereof. The free communication of thoughts and opinions is one of 
the invaluable rights of man ; and every citizen may freely speak, write 
and print on any subject^ being responsible for the abuse of that liberty. 
No conviction shall be had, in any prosecution for the publication of 
papers relating to the official conduct of officers or m£n in public 
•capacity, or to any other matter proper for public investigation or in- 
formation, where the fact that such publication was not maliciously or 
negligently made, shall be established to the satisfaction of the jury; 
and in all indictments for libels, the jury shall have the right to deter- 
mine the law and the facts, under the direction of the court as in other 
cases. 

So you see the liberty of the press is guaranteed in this declaration 
of rights ; its privileges are secure from the assaults of any subsequent 
legislative power. But while the press has great privileges, while it has 
immunity to a very great extent, still it has responsilities, and there is* a 
limitation to its power. It must not publish of a citizen who occupies 
any kind of a public position aught in malice, nor*must it negligently 
publish aught of a person occupying either an official position or a 
public position of any kind. The, acts of men in public life are open to 
his neighbors, to his city and to his county, and to the whole world. 
The public press have a right to honestly criticise the conduct and the 
acts of public officials and men in public capacity. That is the duty of 
the press,, that is the privilege of the press ; and no man occupying a 
public position of any kind has the right to complain because the press 
honestly criticises and fairly criticises his conduct. But the press must 
not take advantage of its powers, of its privileges, of its immense op- 
portunities to injure, even a public man, although he is always, as it 
were, in the public eye.* The press must not be actuated by malice and 
it is bound to exercise reasonable care in its publications, because you 
notice the constitution says that the publication must not be maliciously 
made or negligently made ; that is there may be such negligence in the 
publication of an article where there is no malice, the result is the same, 
the publication if untrue would be a libel. 

You notice, the part here that the press has a fight to give informa- 
tion to the public, any matter proper for public information, in regard to 
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public matters. Although the Board of Associated Charities is. in a way 
a private organization, although it is not incorporated under the law of 
this state, although it is not supported, only incidentally I think, by 
public money, by the sum of $500 paid every year by the poor board, 
but in the main it is supported by private contributions, I have no doubt 
but that a person occupying a position on this board is occupying a pub- 
lic positron and is the legitimate subject of public criticism by the press. 
So that there is no difficulty upon that proposition. Nor have I any 
doubt but that the proceedings of such a board, semi-public as it is, 
semi-official as it is, that the proceedings of such a board are matters 
proper for public investigation through the press and for public infor-. 
mation through the press. There cannot be any question upon that. I 
agree myself to that proposition. But remember the terms that are 
used, matters proper for public information, matters proper for public 
investigation. When .an article' undertakes, in regard to any public 
man or a body of men' or a board of men, to give information to the 
public, the information ought to be given, and it ought to be informa- 
tion, not abuse, not libel. It ought to be some facts, A newspaper under 
cover of the pretence of giving public information oh a public question 
cannot abuse the privilege it has by giving no facts, but charging 
crimes. That is such a reasonable statement of a proposition that it is 
hardly necessary for me to make it. We cannot curtail the privileges of 
the press, but they are responsible under the law for the exercise of 
those privileges. 

. I want to call your attention to one phase of this case, and that is 
the relation of Mrs. Duggan to it. You -must understand that. Mrs. 
Duggan is not the prosecutrix in this case. If she were the prosecutrix, 
then the defendant would have the right to prove the truths of any alle- 
gation contained in a libel upon her. If that were the case we were 
trying ill this court why the defendant would have a right to prove tjie 
truth of every allegation. That is provided by an act of assembly. But 
you notice that I permitted the defendant to explain why he published 
this article. I did that on this ground, although it was strenuously 
opposed by the Commonwealth — I did it on the ground that the de- 
fendant was entitled to pla<:e before you the occasion of the publication 
of the article from this standpoint, he claiming that it referred to Mrs. 
Duggan and that he had nobody else in mind. It is for that reason, not 
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because it is a case in which Mrs. Duggan is involved between this, 
prosecutor and the defendant, but because it was an explanation from 
Tiis standpoint as to why he published the article. But you must remem- 
ber at the same time that we are not trying a case in which Mrs. Duggan 
is prosecutrix ; the only relevancy in this case it has is if you should take 
the view of the defendant and look upon the article from his standpoint, 
that it did not refer, as he says, to the prosecutor, but referred only to 
the woman, then of course it would be pertinent to sustain his explana- 
tion and would only be relevant on that ground. 

I think now I have gone over the law and the facts in this case" 
in a brief way, and being a libel case the whole responsibility of the 
case is really with the jury. If you acquit this defendant you have the 
right to dispose of the costs in the manner that you have been instructed^ 
in other cases. If you convict him you have nothing to say about the 
costs. 

I have been requested by the defendant's counsel to charge you on 
certain points of law which I will now proceed to do : 

I. The defendant is presumed to be innocent until his guilt is 
established, beyond all reasonable doubt, and the burden of establishing 
his guilt rests on the Commonwealth from the inception to the final 
termination of the case. The Commonwealth must prove against the 
defendant each essential element to constitute the crime of libel, and if 
it fails in establishing any of the essentials to the satisfaction of the 
jury, and beyond a reasonable doubt, then the ju'y cannot convict and 
their verdict must be not guilty; 

Answer of the Court : I affirm this point. 

II. Libel is any malicious publication, written, printed or painted, 
by which the words or signs tend to expose a man to ridicule, contempt, 
hatred or degradation of. character, arid the jury must be satisfied beyond 
a reasonable doubt that the defendant wrote, printed and published the 
article referred to. maliciously, intending to .expose the prosecutor indi- 
vidually to ridicule, contempt, hatred or degradation of character, and 
if the evidence produced in the case leaves a reasonable doubt in the 
minds of the jurors, this of itself must acquit the defendant. 

Answer of the Court : I affirm this point. 

III. The subject matter of the article or publication is proper for 
public information, and if the jury believe from the evidence in the 
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case that the publication was made without actual malice or. negligence, 
for the honest purpose of giving information to the public, the defendant 
should be acquitted. -v 

Answer of the Court: I affirm this point with a qualification, and'" 
that is that if you # ad judge the article to be a libel upon the prosecutor 1 
legal malice would follow and would be a sufficient reason, so far as the 
question of malice is concerned, to convict the defendant Thus qualified 
the point is affirmed. 

The counsel calls my attention to the fact that whether the matter 
in the libel set forth is a matter proper fpr public information is left by 
art act of assembly to the jury. That I concede to be correct; and you 
may take what I have said upon that point as the expression of my own 
opinion-that it was a matter proper for publication. 

IV. If the jury find from the evidence that the publication charged 
in the indictment as libelous was made by the defendant upon infor- 
mation sufficient to warrant him in believing the facts stated were true, 
and that the publication was made without malice or negligence, the 
defendant should be acquitted. 

Answer of the Court : I affirm this point. 

V. In determining the question of malice the jury must take into * 
consideration the occasion of the publication, the information of the/ 
defendant, and the state of mind he was in at the time thereof, and if 
the jury fiifid from the evidence that the same was made upon probable 
cause and in good faith, and from a sense of public duty, and°that the . 
same does not refer to the prosecutor individually, then the defendant 
should be acquitted. 

Answer of Court: Subject to the explanation that I have made as 
to whether the article refers to the prosecutor, and the. sense, in which it 
may refer to the prosecutor, I affirm this point. r 

VI. If the jury have a reasonable doubt as to whether the Ian-, 
guage of the publication imputes corruption and fraud to the prosecutor, 
then the defendant is entitled to be acquitted. 

Answer of the Court : I affirm this point. 

VII. It is for the jury to determine what the alleged libelous article 
means, and in ascertaining this meaning they must take into consider- 
ation the evidence that has been given on the one side and on the 
other relevant to the meaning thereof, and they must ascertain from 
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the said article and from the evidence whether the same does charge 
Ezra H. Ripple, the prosecutor, with fraud and corruption, and if there 
is a reasonable doubt as to whether the article refers to the prosecutor, 
that doubt belongs to the defendant and the verdict should be not guilty. 
.Answer of the Court : I affirm this point. 

VIII. In ascertaining the fair meaning of the language used in 
this article the jury must consider how a person of ordinary intelligence 

» 

would understand the same. What meaning the general reader would 
put upon the same; whether they would interpret it to mean to charge 
the prosecutor in this case with fraud, or that it had any direct reference 
to him. It is from the article itself and the weight of the evidence relat- 
ing thereto for the jury to determine whether a fair reading thereof 
would warrant the charge that Ezra H. Ripple, the prosecutor, is guilty 
of fraud or corruption, or ^whether the language used would be so 
understood by the ordinary reader, and if the jury, after due considera- 
tion thereof, have a reasonable doubt on any of these questions, the 
doubt belongs to the defendant and he should be acquitted. 
Answer of the Court : I affirm this point. 

IX. If the jury believe the defendant had probable cause to make 
the charges contained in this alleged libelous article, and the same were 
not made negligently and without malice, it would be a defense, even 
if the charges were proven to be untrue, and it is the duty of the jury 
under all the evidence to determine whether the article was printed and 
published without malice and without negligence, and whether the 
defendant had probable cause for writing the same ; and the question is 
wholly for the jury to determine what kind of information would 
justify the defendant in printing such article. ; 

Answer of the Court: This as a general proposition is correct, but 
it is for you to decide whether you can apply it to the facts of this case. 
Tl e defense made is that the prosecutor was not referred to at all in the 
article, and if it is contended by anybody that it refers to the prosecutor, 
the defendant goes upon the stand and admits that it was untrue as far 
as he was concerned. Now, it is only so far as the law referred to in 
this point is applicable to the facts of this case that it has any bearing 
upon it. With tj'is qualification I affirm the point. 

X. If the jury find from* the evidence that the matter contained in 
the alleged libelous publication was proper for public information, then 
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the same is privileged, unless said publication was maliciously or negli- 
gently made, and the burden of proving negligence or malice is upon 
the Commonwealth. 

Answer of the Court : As a general proposition this is correct, and 
I affirm it. 

XL It is for the jury to say whether the name of Ezra H. Ripple, 
prosecutor, is referred to in. this/ alleged libelous -article, and if it be 
found that it was not individualized, but'its reference had relation to a 
class of individuals to which he belonged there can be no conviction, 
and the verdict should be not guilty.. 

Answer of the Court : The point says it is for the jury to say 
whether the name of Ezra H. Ripple, prosecutor, is referred to in this 
alleged' libelous article. Of course the name is not in the article and it 
does not require any exercise of judgment on the part of this jury to 
come to a conclusion on that point. The question is, is the prosecutor 
referred to, not is his name included in the article. And in regard to 
the part of the point which says, "If it be found that it was hot individ- 
vralized," that is the point means named, "but its reference had relation^ 
to a class of individuals to which he belonged, there can be no 'con- 
viction and the verdict should be not guilty." I have alreddy charged 
>ou in my general charge at length upon that point, and I say further, 
it is not necessary that he should be mentioned by name if the words 
used in describing the person can be clearly shown to refer to him and 
to have been so understood at the time of the publication. With this 
answer and subject to the explanation that I nave made on this question 
in my general charge, I affirm the point. 

XII. Even if the jury believe that the Commonwealth has s produced 
some evidence showing guilt on the part of the defendant, still if the 
evidence so produced is not of such a quality as to satisfy the jury of the 
defendant's guilt, beyond a reasonable doubt, of the crime of libel as 
above defined, it will be the duty of the jury to render a verdict of not 
guilty. 

Answer of the Court: I affirm this point. 

XIII. A reasonable doubt is that condition of the case which, 
when the jury, after having examined and carefully considered the 
whole evidence in the case, do not feel an abiding conviction of the 
defendant's guilt to a reasonable certainty, and if the minds of the 
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jurymen are in that condition after a careful examination of. the 
evidence, it will be the duty of the jury to render a verdict of not guilty. 
Answer of the Court : I affirm this point, because I have substan- 
tially charged you in the same language in my general charge on the 
question of reasonable doubt. 

XIV. If after the jurors have considered and compared all .the 
evidence in the case, they still have in their minds a reasonable doubt 
as to whether the defendant maliciously wrote aid published.the article 
in question, in tending to expose the said Ezra H. Ripple, prosecutor, to 
hatred, contempt, ridicule or degradation of character, £s charegd in the 
indictment, then the jury would not be justified in convicting the de-' 
fendant, and their verdict must be not guilty. 

Answer of the Court : I affirm this point. 

XV. It is for the jury to determine whether the defendant 
maliciously wrote, printed and published the article referred to with the 
intention of exposing Ezra H. Ripple, prosecutor, to ridicule, contempt, 
hatred or degradation of character 1 . The facts proven by the Common- 
wealth should all point but to this one conclusion. They must exclude 
every other hypothesis than that of the guilt of the defendant, and if 
there be a reasonable doubt in the minds of the jury as io whether the 
defendant published the said article for this purpose that doubt belongs 
to the defendant, and the presumption is that when the defendant pub- 
lished the said article he did if with an honest purpose, and this pre- 
sumption must be overoome by the facts proven by the Commonwealth, 
excluding said presumption before there can be a verdict of guilty, and 
the defendant should be acquitted. 

Answer of the Court : I affirm this point. 

XVI. Every reasonable doubt in regard to the truth or correct- 
ness' of any of the evidence in the case belongs to this defendant, and the 
jury in. arriving at a verdict must give him the benefit of that doubt; 
and if the jury can infer innocence from the acts and words of the 
defendant as readily as they can infer guilt, they must give to those acts 
and words the inference of innocence and not of guilt and acquit the 
defendant. 

Answer of the Court : This point is affirmed. 

XVII. If there are two theories, one of guilt and another of in- 
nocence, fairly springing from the whole evidence in the case, including 
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the testimony of the defendant, the jury must adopt the one of inno- 
cence and discard the theory of guilt, and acquit the defendant. 

Answer of the Court : I affirm this point. 

You understand, gentlemen, that a great many of these points that 
I have affirmed refer to the question of reasonable doubt. In affirming 
them I want you also to .consider the explanation I gave to you as to 
what is meant by reasonable doubt. The points are nearly all correct 
as matters of law, and you must consider them', so far as they are 
applicable to the facts of this case. 

' Now, gentlemen, take this case into your hands, deliberate upon 
it carefully, and render such a verdict as will satisfy your own con- 
sciences. You are the judges in this case, it is a libel case, and it is for 
you to come to a proper conclusion. 



In the Court of Common Pleas of Lackawanna County, No. 199, 

'January Term, 1900. 

2ULE FOR ALLOWANCE OF AMENDED STATEMENT. 

B. M. Winton, Admr., &c, Use of Winton { Coal Company, Ltd., vs. 

The Lackawanna Coal Co., Ltd. 

> . 

Objection of the insufficiency of plaintiffs statement can be raised only by a 

demurrer. 
When a plea in bar is filed defendant Is not in position to demur. A defendant 

cannot plead in demur at the same time. 
$ven after filing the amended declaration, unless a new cause of action is 

endorsed defendant cannot demur while his plea in bar is on the 

record. 
What is meant by the term 'cause of action" is the whole cause of action 
existing at v the time the suit is brought. 

Mr. I. H. Burns for plaintiff. 

Messrs. Willard, Warren & Knapp and Messrs. T. F. Wells and 
J. E. Burr for defendant. 

Opinion by Edwards, P. J., August 8, 1904. 

.In the year 1881 H. S. Pierce, John S. Law and W. W. Winton, 
leased a tract of coal to the defendant, who agreed to pay certain royal- 
ties for the coal mined and to pay for at least ,25,000 tons for the year 
1883, and for 50,000 tons for each succeeding year. The three lessors 
died before the bringing of this suit, and it appears that the interest of 
W. W. Wanton in the lease had vested in the Winton Coal Company, 
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Limited. The lease is under seal. These facts are found in the 
pleadings. 

The plaintiff's suit is for W. W. Wintrin's one-third share in the 
royalties payable under the lease, The original statement filed Novem- 
ber 27, 1899, declares for the sum of $26,956.44, claimed to be due on 

two items of the cause of action, viz., $21,956.44 for the difference be- 

> 

tween the coal paid for by the defendant and the amount due under the^ 
minimum clause of the lease, and $5,000 royalty due on coal mined of 
the sizes below buckwheat, but not accounted for by the defendant. The 
defendant's counsel, presumbaly being satisfied with the sufficiency in 
law of plaintiff's statement, entered a plea of non assumpsit and the 
case has been on the trial list and has been continued from term to term. 
- .More than four years after filing the original statement plaintiff 
comes into court and asks leave to file an amended statement, which is 
submitted to us, and which is new and a complete declaration of the 
whole of plaintiff's cause of action, including the two items set forth 
in the first statement and one additional item. This additional item is an 
important one, and amounts in money, as claimed by the plaintiff, 
to the sum of $125,000. In substances this item represents 
coal mined but not accounted or paid for by the defendant. It is diffi- 
cult to understand why the plaintiff should have omitted so important a 
part of his case ; but this is a matter that should not concern us now. 

It is contended that the item referred to introduces a new cause of 
action and is barred by the statute of limitation. This contention is 
untenable. ^The additional sum claimed is a part of the plaintiff's cause 
of action, and, like the other two items, is based upon the same obliga- 
tion assumed by the defendant under the lease. In this connection we 
ought to state that according to the declaration the plaintiff's claim for 
, unpaid royalty begins with the year 1887. Unless some other reason 
is advanced, we are of the opinion that the plaintiff is entitled to file 
his amended . statement. 

But, says defendants' counsel, the amended statement is not con- 
cise ; it is vague and indefinite ; it does not sufficiently set forth the 
cause of action, especially as to the $5,000 item and the new item of 
$125,000. The burden of the argument for the defendant is directed 
to this point. We might easily agree with the counsel that the plaintiff's 
claim as to the two items mentioned is very inadequately set forth in 
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the amended statement; but, we cannot pass upon this question in the 
consideration of the present rule. The only way in which this question 
can be raised is by a demurrer. The office of a demurrer is well under- 
stood ; and if "a defendant have any objection to the form or substance 
of the plaintiff's statement let him demur. But, as the record of this 
case now stands, the defendant has already filed a plea in bar and is, 
therefore, not in a position to demur. A defendant cannot plead and 
demur at the same time. We have just decided this question in an 
opinion this day handed down in the case of Burke vs. Wilkes Barre 
& Scranton Ry. Co., to which we refer. Even after the filing of an 
amended declaration, unless a new cause of action is introduced, ' the 
defendant cannot demur while his plea in bar is on the record. The 
defendant in this suit may attack this proposition by saying that so 
far as the original statement filed is concerned they wene willing, to go 
to trial on the merits of the case, and, therefore, the plea was filed ; 
but that they ought to be heard to object to the sufficiency of the allega- 
tion in the amended statement as to the additional item of $125,000. 
There is merit in this argument^ and it may be the defendant should 
be permitted to withdraw the plea in bar so as to open the way for a 
demurrer. Be this as it may, we are now concerned with the case as 
it is before us, and we see no reason why the plaintiff's amended state- 
ment should not be allowed to stand as the declaration in the case. 
Referring to the plaintiff's cause of action we want to make it dear 
that by the term "cause of action" is meant the whole cause of action 
existing at the time the suit is brought. According to the plaintiff's 
statement the item of $125,000 was just as much a part of the cause 
of action as the other two items. It is for this reason we have stated 
that the plaintiff's amended statement has not in the least changed the 
plaintiff's cause of action. 

Now, August 8, 1904, the rule in this case is made absolute, and 
the plaintiff is allowed to file the amended statement as prayed for. 



A child is held, in McKelvey vs. McKelvey (Tenn.) 64 L. R. A. 
991, to have no right of action to recover damages against his father 
and stepmother for cruel and inhuman treatment inflicted upon him by 
the latter with consent of the former. 
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In the Court of Quarter Sessions of Philadelphia County. 
APPLICATION FOR LICENSE AS PRIVATE DETECTIVE. 

Dickerson's Petition. 

The act of May 23, 1887, relative totho opi< ointment of private detectives is 
merely directory. The necessity of appointing and the qualifications of 
the applicant are within the discretion of the court.- 

R. L. Kellam, for applicant. % 
Opinion by Bregy, J., Jan. 8, 1904. 

The petition of the applicant is in form, and has a paper accom- 
panying it signed by fifteen persons certifying that, in their opinion, "he 
is a person of integrity and competent to conduct the said business of a 
detective, and, further, that he is in all respects qualified as required by 
the act of assembly^" and that the contents of his petition are true. 

The act of May 23, 1887, P. L. 173, is not one permitting every per- 
son who may be honest and competent to be licensed to act as a private 
detective. It simply makes it lawful for the court to appoint such per- 
sons if they see proper to do so. I would not grant a license to any one 
to act as a private detective unless I was satisfied that there was some 
emergency requiring it. The private detective has so much power for 
evil that I feel such appointments should only be made in cases of clear 
necessity. 

In this "city, with its large number of police officers, city detective* 
and constables, all of whom are officials of the city, and private detec- 
tives already licensed, there would appear to be enough persons clothed ' 
with the power (so easily abused) of serving warrants in criminal cases. 
I certainly shall not increase the number, unless satisfied that there is a 
condition of affairs existing that demands it, and that the person I ap- 
point would not abuse the power. 

It is true that the certificate of citizens attached to the petition 
is intended to supply the requirement of the act, to furnish to the court 
"satisfactory proof of the competency and integrity" of the 'person ap- 
plying. t It is the court that is to be satisfied. The opinion of the others, 
as expressed by their signatures being to a paper, is not, to me, "satis- 
factory proof." In an opinion written by me in 1895 I expressed the 
same thought, in almost similar language. See Burnett's Application, 5 
Dist. Reps. 3; also Siriith's Petition, 5 Dist. Reps. 465. What was. 
there decided is now reaffirmed. 

The prayer of the petition is refused. 



LACKAWANNA JURIST. 293 

* 

In the Court of Common Pleas of Lackawanna County, No. 18, Sep- 
tember Term, 1904. 

IN EQUITY. 

PLEA AND ANSWER. 

Joseph J. Jermyn et al. vs. The City of Scranton et at. 

Paragraph 5, Sec. 3, Art. 19, of the Act of 1901, relating: to the corporate 
powers of cities of the second class repeals Sec. 1 of the Act of 1895. 
The said paragraph reads thus: 

"To borrow money on the credit of the city, and to pledge the credit and 
revenue thereof for the payment of the same, to an amount not exceed- 
ing: two per centum upon the assessed value of the taxable property 
in said city, and with the consent of the people of the said city, ob- 
tained at an election held under, the provisions of the Constitution and 
the general laws of this Commonwealth, to increase the indebtedness 
of such city to an amount not exceeding:, in the aggregate, seven per 
centum upon the assessed valuation of the taxable property therein." 

The city does what the law requires it to do, in making: provisions for the 
payment of bonds and interest, when it provides by ordinance a tax levy 
for that purpose. 

It is too late in the day in Pennsylvania to question the power of the legis- 
lature to classify subjects of taxation, on broad lines and within cer- 
tain limitations. 

The power to classify being: given by the legislature, all that is then required 
by the Constitution is that the taxes f-hall be uniform upon the mem- 
bers of a class, and it is the uniformity of taxation according to the 
classification made is the matter to be determined by the Court. 

Bonds to provide means for contemplated improvements or for the creation 
of a new indebtedness are payable annually; funding bonds are pay- 
able in from five to thirty years. 

Mr. G. M. Watkins for plaintiff. 

Mr. D. J. Davis, City Soilcitor, for defendant. 

Opinion by Edwards, P. J., October, 1904. 

The city of Scranton on August 10, 1904, passed two ordinances, 
one authorizing the issue of bonds in the sum of $38,000 for the purpose 
of paying the amount assessed against the city for the construction of 
certain sewers, and the other authorizing the issue of bonds in the sum 
of $100,000 to provide for the construction of a building to be used as 
police and fire headquarters and for other purposes designated in the 
ordinance. Both ordinances provide for the creation of a sinking fund 
for the redemption of the bonds as required by law. Thereupon the 
city proceeded to print the bonds and to advertise for bids for the 
purchase of the same. 

The plaintiffs, claiming that the said bond issues were not author- 
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ized under the law, filed their bill of complaint in the present case, and 
they now pray for an injunction to restrain the city authorities from 
executing and delivering the bonds specified in the ordinances afore- 
mentioned. 

There are no facts in dispute. Counsel on both sides agree that 
the case shall be heard and finally disposed of on bill and answer, the 
only questions raised being matters of law. 

The said issues of bonds are attacked on four grounds which, in 
brief, are as follows : 

i. They are contrary to the provisions of the first section of the 
act of 1895, P. L. 13, providing that there shall be no increase in the 
interest-bearing indebtedness of a city of the second class without a vote 
of the electors. 

2. The ordinances authorizing the issue of the bonds do not pro- 
vide for the semi-annual interest falling due January 1, 1905. . 

3. The provisions in said ordinance levying three different rates 
on the three several classifications of real estate as returned by the city 
assessors are in conflict with sections one and ten, article 9, of the con- 
stitution. 

4. The bond issues offend against the provisions of paragraph six, 
in section three, article 19, of the act of March 7, 1901, P. L. 20, as 
amended by the act of June 20, 1901, P. L. 586. 

The foregoing grounds of attack are not in the exact order in 
which they are found in plaintiffs' bill ; but they are given by me in the 
order in which I intend to discuss them. 

1.— THE ACT OF 1895, SECTION i, P. L. 13. 

Section 1 of this act of assembly amends section 24 of the act of 
1887, P. L. 395. The latter section is as follows : "Any increase of 
the interest bearing bonded indebtedness of cities of the second-class 
is hereby prohibited, unless the same shall be approved by a'n affirma- 
tive vote of the majority of the qualified electors voting thereat at an 
election provided for by ordinance of councils." 

The legislature of 1895, having unusual regard for correct gram- 
matical expression, by amendment changed one word in the section 
quoted, using "thereon" instead of "thereat." This was the only change 
made by the amendment. The change was unnecessary, because no 
court, in construing this section, would permit the error of using one 
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word instead of the other to defeat the plain meaning oi the legislative 
enactment. The fourth section of the schedule contained in the act of 
March 7, 1901, P. L. 20, specifically repeals the whole of the act of 1887, 
excepting sections 1 and 2, thus wipfthg out section 24 above quoted. 
Counsel for plaintiffs argues that the act of 1895 (section 1) is still 
in force, and that, therefore, no city of the second class can increase its 
bonded indebtedness in any amount without a vote of the people. We 
can hardly think that counsel is serious in maintaining this contention. 
It appears very clear that the only effect of the amendment in the act 
of 1895, section 1, was to read into the 24th section of the act of 1887, 
the word "thereon," instead of "thereat." In this particular instance the 
latter section falls with the repeal of the former. We also call attention 
to paragraph 5, section 3, article 19, of the act of 1901, relating to the 
corporate powers of cities of the second class. The paragraph reads 
thus: 

"To borrow money on the credit of the city, and to pledge the 
credit and revenue thereof for the payment of the same, to an amount 
not exceeding two per centum u{)on the assessed value of the taxable 
property in said city, and with the consent of the people of the said city, 
obtained at an election held under the provisions of the Constitution and 
the general laws of this Commonwealth, to increase the indebtedness of 
such city to an amount not exceeding, in the aggregate, seven per 
centum upon the assessed valuation of the taxable property therein." 

In view of the power expressly given by this paragraph to cities 
of the second class to pledge the credit of the city up to two per cent, 
of the assessed valuation without a vote of the people, what becomes of 
section 1 of the act of 1895 ? Both provisions cannot stand. They are 
aboslutely irreconcilable. One or the other must give way, and accord- 
ing to a well understood rule of construction, the later enactment must 
prevail. We need not enlarge on this point. 

2.— THE PAYMENT OF THE INTEREST FALLING DUE 
JANUARY 1, 1905. 

It , is claimed that there is no provision for the- payment of the 
interest which falls due on January 1, 1905. Section 8 of the ordinance 
levies a tax for the year 1905, and every year thereafter to pay the 
bonds and interest. Counsel for plaintiffs says that the taxes, as a 
matter of fact, are not collected until late in the year and that there 
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will be no money in the treasury to pay the first semi-annual instalment 
of interest. This is undoubtedly true ; but it is equally true that the 
city has many lawful ways of providing money for temporary purposes. 
The main question is : Has the city done what the law requires it to do 
in making provisions for the payment of the bonds and interest? Has 
it made a levy sufficient for the purpose ? The eighth section of the 
ordinance answers these questions affirmatively. The ordinance has 
been carefully drawn and meets the requirements of the law in such 
cases. But the city is not so helpless in this matter as counsel would 
have us believe. The interest even for the whole of the year 1905, may 
be paid out of the premium bid on the sale of the bonds. We know of 
no reason why this cannot be done. The amendment to the answer, filed 
by agreement, shows that the total premiums exceed one year's interest. 
Regardless of the particular source from which the city may draw the 
money to pay the first semi-annual interest, it is a sufficient answer to 
plaintiffs' contention on the point that the city has made all the provi- 
sions demanded by law for the payment of all the bonds and interest. 
It could do no more. We consider this objection as highly technical. 

2.—WANT OF UNIFORMITY IN THE RATE OF LEVY. 

This objection is of a more substantial character than those we 
have already discussed. The constitution provides that, all taxes shall 
be uniform on the same class of subjects within the territorial limits of 
the authority levying the tax. Counsel for plaintiffs admits the right 
of the legislature to classify real estate for purposes of taxation, but 
denies the right of a municipality to levy a different rate on each class 
of property. In other words, he admits the principle but denies the pro- 
priety of applying it so as to produce practical results. Unless there is 
a different rate of levy on the several classes of property, why should 
properties be classified at all ? The point of the objection, as we under- 
stand it, is that one man pays more than another on the same valuation. 
In the present case, for instance, the ordinance levies .142 of one mill on 
each dollar of valuation on first-class property, .0946 on second class 
property, and .071 or third class property. All properties in cities of 
the second class being assessed at their actual value the result is that 
three men, each owning property worth, say, five thousand dollars, the 
properties being in each of the several classes, do not pay the same 
amount of tax on the same valuation. This is undoubtedly true and 
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such is the result of the practical operation of the rule. But, unless- 
some such result is secured it is apparent that the classification olf real 
estate for purposes of taxation is useless. If air properties are assessed 
at their actual value, and if the same rate should be levied oh all prop- 
erties, why not include all properties in the one class ? It is too late in 
the day in Pennsylvania to question the power of the legislature to. 
classify subjects of taxation on broad lines and within certain limita- 
tions. The reasons for such classification, based upon imperious neces- 
sity, are so numerous, and have been so frequently discussed by the 
higher courts that it is useless to refer to them now. We shall cite only 
one case to show that the question before us is definitely and authori- 
tatively settled. In Commonwealth vs. Delaware Div. Canal Co., 123 
Pa., 594, it is decided that the power to impose taxes for the support of 
the government, with the power of classification, still belonging to the 
legislature under the. new constitution, the selection of the subjects, 
thereof, their classification, and the methods of collection to be provided,, 
are matters purely legislative. "The power to classify being given, all 
that is then required by the constitution is that the taxes shall be uni- 
form upon the members of a class, and it is the uniformity of taxation 
according to the classification made is the matter to be determined by 
the court. 

4.— CAN THE BONDS BE ISSUED PAYABLE ANNUALLY f 

The act of 1901, as amended in the same year (see P. L. 586 on 
page 594), has the following .provision : 

'To provide for the issuing of bonds, and for the application of 
bonds already issued, for the purpose of funding any and all indebted- 
ness now existing or hereafter created, of the city,, now due or to be- 
come due : Provided, That said bonds shall be payable in not less than 
five 3 ears and not more than thirty years from the date of their issue, 
and that the same shall bear interest at a rate not exceeding six per 
centum, with interest coupons attached, payable annually or semi- 
annually, and the said bonds, shall not be Sold or exchanged for less 
than their par value and accrued interest." 

This provision undoubtedly refers to funding bonds, or bonds 
issued to take up or pay an existing indebtedness. The phrase "indebt- 
edness hereafter created" must be taken to mean that such indebtedness, 
if funded by the issue of bonds, is in the same class, and all such bonds. 
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shall be payable in not less than five, nor more than thirty years. It is 
conceded that the bonds in question in the present case are not funding 
bonds. They are issued for the purpose of providing money for im- 
provements yet to be made. We hold, therefore, that the provision 
above quoted does not authorize the issuing of bonds payable annually. 
Where then do we find the authority for., issuing bonds payable an- 
nually ? The only place it can be found is in Article XI, Act of 1901, on 
page 31, relating to the "Sinking Fund Commission," which states that 
"whenever any new bonds shall be issued by any of said cities, they 
shall be made payable in annual instalments, equal to the tax levied 
therefor, and shall be paid annually from the funds so provided," It 
is difficult to escape the effect of the comprehensive and general char- 
acter of this provision relating to the issue of "any new bonds." Coun- 
sel for plaintiffs claims that the placing of this provision in the article 
pertaining to the Sinking Fund Commission means that the "new 
bonds" referred to are those bonds issued by the city to take up matur- 
ing bonds. We do not know what might have been in the mind of the 
person who drafted Article XI, but we do know that we must give 
effect to the language used. The language is so plain and unambiguous 
that we cannot change it by any method of interpretation. We think 
he criticism is proper that the provision belongs logically to some other 
part of the act of 1901, but we must take this act of assembly as we find 
it and give it such a construction that the whole maV stand, if possible. 
If it was the intention of the legislature to stay that any new bonds 
issued by cities of the second class should be payable annually when 
issued for the purpose of taking up or funding maturing bonds it should 
have said so. We have scanned every word and line of Article XI. and 
can find no such intention expressed. Combining the two provisions 
in the act of 1901 in relation to the issue of bonds, we read them thus : 
"Whenever any new bonds shall be issued by any of said cities they 
shall be made payable in annual instalments," but bonds issued for the 
purpose of funding any and all indebtedness now existing or hereafter 
created * * * * shall be payable in not less than five years nor more 
than thirty years." 

This, in our opinion, is the present state of legislation relating to 
the issue of bonds by cities of the second class. Bonds to provide 
means for contemplated improvements or for the creation of a new 
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indebtedness are payable annually ; funding bonds are payable in from 
five to thirty years. 

It is conceded in this case that the ordinances were regularly 
adopted. 

Now, October 31, 1904, this case having been heard on bill and 
answer, and having been argued by counsel, it is adjudged and decreed 
that the plaintiffs' bill be dismissed at their cost. 
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In the Orphans' Court of Lackawanna County, No. 561, Series C. 

PETITION POR APPEAL. 
In Re: Petition of William Silkman, Deceased. 

When the Register of Wills of a county issues letters testamentary in an es- 
tate the jurisdiction of that estate is determined and so determined is 
exclusive, and the administration granted by virtue of it is entire. 

It is immaterial that a new county was subsequently erected out of thie 
county in which letters originally issued. 

Administration once begun Us essentially local in itB progress and com- 
pletion. 

The proper time for a petition, asking for the appointment of an administrator 
de bonis non, is during the course of the administration of the estate, 
of the decedent and not after the administrator had been finally dis- 
charged and the estate fully settled. 

Hon. A. A. Vosburg, for petitioner. 

Mr. W: S. Diehl, contra. 

Opinion by Sando, P. J., September 17, 1904. 

This matter comes up upon an appeal by Frank B. Silkman, from 
the order and decree of the Register of Wills sustaining a demurrer to 
and dismissing the petition of Frank B. Silkman, which prayed for the 
appointement of an administrator de bonis non for the estate of William 
M. Silkman, deceased. The purpose of the appointment of such an 'ad- 
ministration is to state an account of the executorship of William M. 
Silkman, deceased, executor of tbe estate of William Silkman, 
deceased. 

William Silkman died in 1874, testate. His will was probated in 
Luzerne county, Pennsylvania. Letters. Letters testamentary thereon 
were issued by the Register of Wills of Luzerne county to Henry O. 
Silkman and William M. Silkman, testamentary executors and trustees, 
named in the will. 



3 oo LACKAWANNA JURIST, 

William M. Silkman, died intestate in Scranton, Lackawanna 
county, Pennsylvania, on December 24, 1901, and letters of administra- 
tion on his estate were gianted on December 31, iojoi, to L. G. La Bar. 
He left to survive him a widow, Frances E. Silkman, and a daughter, 
Henlen M. LaBar, who constitute his heirs-at-law. 

•The administrator of the estate of William M. Silkman filed an 
inventory as required by law and filed his final account. The account, 
was duly confirmed nisi, confirmed absolutely, adjudication made and a 
decree of distribution entered by the Orphans' Court of Lackawanna 
County, and subsequently, in June, 1903, the administrator was dis- 
charged from his trust. The estate was comparatively small. After 
the payment of debts the balance of the estate was distributed to the 
widow and daughter. 

Letters testamentary in the estates of William Silkman, dectased,. 
were issued upon that estate by the Register of Wills of Luzerne county. 
The jurisdiction of that estate has been determined and so determined 
is exclusive, and the administration granted by virtue of it is entire. An 
administration de bonis non is but a continuance of the original admin- 
istration by another had and under a separate responsibility, but by the 
same authority. All acts done bv virtue of it and all accounts rendered 
of them are parts of the whole. Administration once begun is, there- 
fore esssentially local in its progress and completion. The domicile of 
William Silkman, at the time of his death was in Luzerne county, and 
it is immaterial that the subsequent erection of Lackawanna county 
out of a part of it has changed the political relations of the territory. 
Henry O. Silkman is the surviving executor of the estate of William 
Silkman, deceased, and he has filed an account of the administration 
with the Register of Wills of Luzerne county. 

The petition does not disclose any complaint of the conduct of Wil- 
liam ty[. Silkman in his lifetime or, that any proceedings were taken to 
compel him to account for his administration of the estate of William 
Silkman, deceased. For over eighteen months after his death, the peti- 
tioner, stood mute and suffered the administration and distribution of 
his estate to take place and the administrator to be discharged without 
entering one word of complaint or taking any steps against the full 
settlement of the William M. Silkman estate. 

The proper time for the petitioner to have presented his petition' 
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would have been during the course of the administration of the estate 
of the decedent and not after the administrator 1 had been finally dis- 
charged and the estate fully settled. That is the time which the law 
fixes for all persons who may have claims of any nature against a de- 
cedent to present them. It may be that in some cases justice would re- 
quire that such a petition as the one here presented should be granted 
even after the discharge of the administrator, but in this case we have 
no fact presented, or reason advanced, to account for the petitioner's 
default in not presenting his petition within the usual and proper time. 
In the' absence of some teasonable excuse for the laches shown by al- 
lowing the -administration to be fully and finally closed, we can see no 
reason for granting the prayer of the petition. 

And now, September 17, 1904, the demurrer is sustained, the peti- 
tion is dismissed and the order and decree of the Register is affirmed. 



In the Court of Common Pleas of Lackawanna County, No. 449, May 

Term, 1904. 

PETITION FOR DISCHARGE UNDER ACT OF 1901. 
In Re: Insolvency pf Paul Yurknum. 

The 17th section of the act of 1886, which provides, Inter alia, that where the 
damages found against the defendant exceed $100, he shall not be en- 
titled to be discharged from imprisonment until he shall have been in 
actual confinement for at least sixty days, is repealed by the 42d section 
of the act of 1901.. 

Mr. R. A. Zimmerman for petitioner. 

Opinion by Edwards, P. J., June 8, 1904. 

Defendant was arrested on civil process and he has presented his 
petition praying tnat he be discharged pending hearing as to his in* 
solvency. It is admitted by defendant's counsel that the judgement on 
which the* process issued was obtained in "an action founded upon 
actual force" and the record shows the amount of the judgement to 
be $993.00. Counsel opposing, the petition claim that the 17th section 
of the act of 1836 is still in force and is inferentially excepted from the 
operation of the act of 1901 by a clause in the 5th section of the 
latter act 
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The 17th section of the act of 1836 provides, inter alia, that if the 
petitioner shall be in. custody by virtue of process issued upon any 
judgment obtained against him in an action founded upon actual 
force, where the damages found exceed $100, he shall not be entitled 
to be discharged from imprisonment until he shall have been in actual 
confinement for at least sixty days." Is this section still in force, or 
has it been repealed by the act of 1901, P. L. 404? We find that the 
a^t of 1901, in the 42nd section, specifically repeals the whole of the 
act. of 1836, except sections 42, 43, 44 and 45. It, therefore, appears 
that section 17 of the act of 1836 is no longer in force. Our attention 
. is called to a clause in the 5th section of the act of 1901 wherein it 
is stated that the petitioner may be discharged pending hearing "unless 
the case is one requiring the petitioner's imprisonment." It is claimed 
that this saving exception can refer to nothing else than the class of 
cases excepted also in \ the 17th section of the act of 1836, such as 
actions founded on violence, or upon fraud, or actions of libel and 
slander, or for malicious prosecution and some other actions. There 
is some merit in this contention. It is difficult to understand to what 
"cases" the clause in the 5th section of the act of 1901 refers unless 
to the cases mentioned in the 17th section of the act of 1836. Probably 
the framer of the act of 1901 had these cases in mind when drafting 
the 5th section ; • but he must have forgotten them when he wrote 
section 42 where the act of 1836 is specifically wiped out of existence 
as a law, excepting the 'four sections above mentioned, which have 
notfting to do with this case.' The indefinite and uncertain suggestion 
or reference contained in the said clause of the 5th section 6f the act 
of 1 901 cannot prevail constructively against the positive repealing 
force of section 42 of the same act. It may be that the clause in ques- 
♦tion refers to cases arising under the act of 1842. This makes the 
matter still more doubtful and adds another reason why we should give 
• full effect to the repealing section of the act of 1901. The petition is 
allowed "in this case and we shall make formal order. 



• The receipt from one joint -tort feasor of a sum in part satisfaction 

"oi the demand, and his release from further liability, are held, in Louis- 

ville'& E. Mail Co. vs. Barnes (Ky.) 64 L. R A. 574, not to operate to 

release the other from liability for the residue of the damages infected. 
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In the Court of Common Pleas of Lackawanna County, No. 1, January 

Term, 1904. 

IN EQUITY. 

Joseph J. Walsh vs. John F. Langan. 

The purpose to' be accomplished in presenting: requests for findings of fact is 
to aid the chancellor to marshal all the material facts in his discussion 
of the case and in formulating: his conclusions. 

If the trial judgre in his findings has covered the whole ground there is no 
reason why each' request should be specifically answered. 

As between partners more conclusive proof is required to prove partnership 
than in a suit brought against partners by third parties. 

Where the existence of a partnership is denied the burden of proof rests with 
the party alleging it. 

In equity a responsive answer is conclusive in favor of the defendant unless 
it is overcome by the testimony of two creditable witnesses, or of one 
witness and such corroborating facts and circumstances as/ are equal to 
the testimony of another witness. This rule of evidence dannot pre- 
vail, however, when an analysis of plaintiff's own testimony showed that 
there was no partnership agreement, only an option at most, and, there- 
fore, that there was nothing to corroborate. 

A court of equity will not grant relief in a doubtful case. 

Messrs. O'Brien, Martin & Fitzgerald for plaintiff. 

Messrs. Willard, Warren & Knapp, attorneys for defendant. . 

. Opinion by Edwards, P. J., October, 1904. 

The main question to be determined in this case is one of fact. 
The plaintiff claims a partnership with the defendant in the stone busi- 
ness in the city of ScranJton. The partnership is denied by the defend- 
ant. The assertion on one side and the denial on the other are' positive 
and; unequivocal, and the record discloses much testimony and many 
circumstances tending to corroborate both parties. We have decided to 
adopt the findings of fact presented to us by plaintiff's counsel. 

REQUESTS FOR FINDINGS OF FACT SUBMITTED FOR 

PLAINTIFF. 

1. That the. plaintiff , Joseph J. Walsh, and John F. Langan en- 
tered into a partnership to share profits and losses equally on the 13th 
of November, 1899/ * or tne purpose of buying, cutting and preparing 
stone for market and building purposes; and contracting with other 
parties to do the stone work on buildings in course of erection or about 
to be erected. 
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2. That this partnership business was carried on in different 
f'aces in the city of Scranton, Pa., from the 13th of November, 1899, 
continuously until the present time* under the different firm names of 
3 angan Stone Company, John F. Langan & Co. and John F. Langan 
c ad Langan & Walsh. 

3. The charge of the active work arid business of the firm was 
ci'vided between the plaintiff and the defendant as follows : Joseph J. 
' Valsh, the plaintiff, taking charge of the preparing of the .stone anjj 
i •side work about the yard, and the defendant, John F. Langan, taking 
c: arge of the outside work, viz., contracting, collecting bills, securing 
contracts and managing the business, which arrangement continued 
L ring the existence of the partnership. 

4. That on the 23d of November, 1903, the plaintiff and the 
defendant were unable to agree upon a statement of the account of the 
I rtnership business. On the 3d day of December, 1903, the plaintiff 
i\ed a bill praying for an accounting and other relief to which the 
defendant filed an answer denying the existence of the partnership and 
tie right of the plaintiff to an account. 

5. The defendant since the 23d day of November, 1903, refused to 
z'Aqw the plaintiff to participate in the partnership business or affairs. 

6. The property of the partnership on the 53d day of November, 
i;o3, consisted of stone, in the rough arid prepared, in the yard, and 
contracts for jobs and buildings in course of erecting, accounts out- 
Standing and bills due the firm, worth something over $10,000. 

We find as requested in the foregoing requests. 

DEFENDANT'S REQUESTS FOR FINDINGS OF FACT. 

The defendant's counsel has submitted to us eighty-eight requests 
f r findings of fact. While we commend the zeal and industry of coun- 
s X, a fewer requests would have answered the purpose equally well and 
v ould have been less burdensome to counsel and to the court. Never- 
t' eless, under the law as laid down by the supreme court, it is considered 
■L j better practice to answer all requests. 

1. That the oral evidence presented by the plaintiff to sustain his 
I II is the testimony of H. C. Rutherford, William Grady, a cousin of 
t ■> plaintiff, M. J. Ruddy, John McGuire and Peter Walsh, a brother 
c r * the plaintiff, and the plaintiff himself. 
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Answer. This is correct and simply means that six witnesses, in- 
cluding the plaintiff, were sworn on the plaintiff's side. It is not in any 
sense a conclusion or finding of fact! Nor does it mean that the tes- 
timony of these witnesses is the only oral testimony in the case which 
tends to favor plaintiff's contention. A conclusion of fact is properly 
based on all the testimony in the case relating to the particular point 
involved. 

2. That the only written evidence presented showing a use of the 
firm name of Langan & Walsh during the entire existence of the alleged 
partnership, consists of two exhibits, as follows : Plaintiff's Exhibit 4, 
proposal of committee of Dickson City Council as to the corner stone 
and inscription ; Plaintiff's Exhibit 5, Directory.. 

Answer. We find as requested with the supplemental suggestion 
that when the defendant made out a balance sheet showing the condition 
of the firm in November, 1903, he used the name of the firm in this 
manner, viz. : 

"Walsh rec'd $3574.38 

"Langan 1935.00" 

3. That the testimony of H. C. Rutherford consists of his recol- 
lection of ia single conversation about six years ago, which he has not 
talked to anybody about since, and he does not undertake to give the 
exact words that were used, and the witness cannot fix the time defin* 
itely. 

Answer. This request and the two following are simply remarks 
of an argumentative character which counsel have the right to make. 
We consider the testimony of the three witnesses named important and 
corroborative of the plaintiff's claim. 

4. . The testimony of William Grady, a first cousin of the plaintiff,, 
consists of a single conversation in the fall of '99, of which conversa- 
tion, the witness could not state the exact words, but his recollection is, 
that something was said about that Walsh and Langan were to go into 
the stone business. 

5. The testimony of M. J. Ruddy, in behalf of the plaintiff, 
consists of a single conversation previous to the time stated by the 
plaintiff, when the alleged partnership was formed, and his recollection 
is, "They were talking of going into business." 
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6. • That the first work which the plaintiff claims the alleged part- 
nership did, was under a contract with the said M. J. Ruddy, under date 
of November 13, 1899, Defendant's Exhibit 30, made with Jphn F. 
Langan individually; and that from November 13, 1899, up to the pres- 
ent time, M. J. Ruddy has done business with John F. Langan and all 
of his Contracts were in the name of John F. Langan individually, all 
payments made to John F. Langan ; said Langan has done business with 
M. J. Ruddy amounting to about twenty^seven thousand ($27,000) 
dollars; and he received a large number of proposals from the said 
John F. Langan in connection with the said business, all made out in the 
first person, as follows : "I, John F. Langan, propose." 

Answer. We so find. 

« 

7. That the testimony of John McGuire relates to a conversation 
alleged to have taken place at the office of a Mr. Hancock, an architect, 
when McGuire was making a kick on the prices of stone, and the ar- 
chitect did not know how they would get it through the council, and 
Mr. Langan said that Mr. Walsh was a friend of the chairman of the 
council, and that'there would be no trouble in getting it through. 

Answer. This % request is an inaccurate statement of McGuire's 
testimony. It does not ask for a finding of fact. 

8. That Plaintiff's Exhibit No. 4 refers to the corner-stone of said 
building, and the inscription thereon. 

Answer. We sq find. 

9. That the contract for the main building was in the name of 
John F. Langan &. Company, and the witness, McGuire, had bills pre- 
sented to him by Mr. Walsh, the plaintiff, including the said corner- 
stone mentioned in Plaintiff's Exhibit No. 4, made but by John F. Lan- 
gan. and John F. Langan &, Company. 

Answer. We so find. 

10. That the witness McGuire said he could not find any of the 
bills that were presented, nor the checks by which he made payments, 
but after the defendant had offered in evidence a bill in the name of 
John F. Langan for the said work, counsel for plaintiff produced a bill 
which had been rendered to Mr. McGuire, including the said work in 
the name of John F. Langan & Company. 

Answer. We so find. 
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11. That as to the Prudence Directory, Plaintiff's Exhibit 5, the* 
defendant testifies that the advertisement and the matter contained 
therein, the plaintiff admitted having given to the agent for the book, 
and on being questioned about it by the defendant said he only intended 
to give the names of the men working there. 

Answer. This ifi not a request for a finding of fact. 

12. That the said book was delivered in 1900, and shortly after- 
ward disappeared from the stone yard, and on the trial either that book 
or one similar to it was presented by the plaintiff, which he alleges he 
secured from a relative in Plymouth, Luzerne County, Pennsylvania. 

Answer. There is testimony to this effect. 

13. That Peter Walsh, another witness for the plaintiff, is a 
brother of the plaintiff, and representing the Stone Cutters' Union, pre-, 
sented a contract relating to the wages to be paid men working in the 
stone yard to the said John F. Langan to execute. 

Answer. There is testimony to this effect 

14. That on July 2, 1900, the said Peter Walsh, was paid 
for the work, which he testifies* was done for the alleged firm, by the 
personal check of John F. Langan, drawn on the First National Bank 
of Scran ton, being check No. 1, and in the sum of two hundred and 
seventeen ($217) dollars, (see Exhibit 23) ; and he denies receiving 
any other checks ; afterwards admits check No. 15, under date of March 
8, 1901, drawn by John F. Langan to Peter Walsh in the sum of six 
($6) dollars, to be a check which he. received in connection with the 
said business; and that on February 9, 1901, the said Peter Walsh re- 
ceived the money on a check drawn by John F. Langan, the defendant, 
to Joseph J. Walsh, the plaintiff, in connection with the said business. 

Answer. There is testimony to this effect. 

15. That the said Peter Walsh collected the dues of the men 
working in the stone yard, who were in the Union, from Mr. Langan 
personally, and gave Mr. Langan personally, receipts for the money 
for the dues so paid — see Exhibits 25 and 26— the receipts being as fol- 
lows: "Scranton,- Pa., March 22, 1901. Rec'd of John F. Langan, nine 
dollars and fifty cts. $9.50, part payment of John Kilcullen, Larry Mor- 
ran and Dennis McSherry's dues and initiation fee. Peter A. Walsh." 
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"Scranton, Pa., Jan. 18, 1902. Rec'd of John F. Langan $800-100 
dollars on order from Hammes. Peter A. Walsh." 

Answer. There is testimony to this effect 

1 

16. That after the plaintiff quit working at the stone yard, the lat- 
ter part of November, 1903, the witness, Peter Walsh, tried to adjusf 
the matter with the defendant, and stated that the defendant said the 
trouble was over the plaintiff breaking up a stone that he was told not 
to break, and Mr. about Jennings finding some fault with the payment of 
six thousand ($6,000) dollars, made by Mr. Ruddy on account of a 
contract Langan had with him. 

Answer. There is testimony to this effect We are not asked to 
find any fact based upon it. There is much other testimony on the same 
point- 

17. That the payment of six thousand ($6,000) dollars, 
referred to by the witness, Peter Walsh, as well as the plaintiff, was 
paid to the defendant on the 26th day of June, 1903. 

Answer. We so find. 

18. That in the conversations between the witness, Peter Walsh, 
and the defendant, after Joseph Walsh, the plaintiff, quit work, nothing- 
was said about a partnership. 

Answer. We find so. 

19. That Peter Walsh, in the presence of a number* of workmen, 
stated that if he was a foreman like his' brother Joseph, he would not 
take the sauce that he (the defendant) took from Larry Moran, the 

'said Larry Moran being a stone cutter working in the stone yard. 

Answer. There is such testimony in the case. We do not find it 
as a fact. 

20. That Peter Walsh frequently referred people to his brother 
Joseph, the plaintiff, as Mr. Langan's foreman, during the period in 
which it is alleged a partnership was in existence between plaintiff and 
defendant 

Answer. ► Several witnesses testify to this fact The plaintiff was 
undoubtedly the foreman in the shop. He had charge of the stone cut- 
ting and* the workmeri. This was in accordance with the partnership 
arrangement Langan was to attend to the outside business of the firm 
and Walsh was to supervise the work. 
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21. That during the existence of the alleged partnership, John F. 
Lahgan personally, had business transactions with M. J. Ruddy, E. S. 
Williams, H. R. Sykes, John Mulherin, Peter Stipp, Mulherin & Judge, 
Dunmore Lumber Company, Matthias Stipp, Builders and Contractors, 
in the city. All of which negotiations connected with said transactions 
were conducted by the said John F. Langan, personally. Proposals 
submitted by him, payments made to him, and by him deposited in bank 
in his own individual name. 

Answer. We so find. 

22. That generally the business was transacted in the name of 
John F. Langan, individually, Jjut occasionally, the name of John F. 
Langan & Company, or the Langan Stone Company was used. 

Answer. We so find. 

23. That John F. Langan secured all of the places of business 
used in conducting the said business, and that the leases for the places 
were in the name of John .F. Langan, individually. 

Answer. We so find. 

24. That all of the purchases in connection with said business 
were made in the name of the said John F. Langan, except occasionally 
when the name John F. Langan & Company, or the Langan Stone 
Company may have been used. 

Answer. Wc so find. 

25. That the defendant iri conducting the said business used the 
names John F. Langan, John F. Langan & Company, or the Langan 
Stone Company indiscriminately. 

Answer. In a sense he did. We do not understand, though, that 
he used the n^mes John F. Langan & Co., arid The Langan Stone Co.' 
during the same period of time. He may have done so. 

26. That the first note given to Kirkpatrick Brothers in connec- 
tion with the stone business, and the one intended to be referred to by 
the plaintiff and his. brother, Peter Walsh, in their testimony, is De^ 
fendant's Exhibit AA, and was made' by John F. Langan individually. 

Answer. We find so. 

27. In conducting the said business, the said John F. Langan has 
frequently given his individual note for indebtedness in connection with 
the said firm. Fifteen different notes with different stone dealers (in- 
cluding Kazinstein, Kirkpatrick Brothers, Randall . Brothers, whom the 
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plaintiff testifies he dealt with in the name of the firm), and covering a 
period from April n, 1900, to August 12, 1 903, were offered in evidence. 

Answer. . We find so. 

28. That the defendant produced in evidence a no t te for $3,500 
under date of February 9, 1903, upon which he secured his brother as 
a co-maker, and the proceeds of the said $2,500 were used in connec- 
tion with the stone business involved in this case, being part of the 
moneys going to make the certified check required to deposit in connec- 
tion with bidding upon contract: 

Answer. We find so. 

29. That the plaintiff, Joseph Walsh, kept his own time at the 
commencemenf of the said business in his own handwriting, in the same 
maimer in which the time of the other workmen was kept. See Defend- 
ant's Exhibit No. 12, covering from January 1, 1900, to the week ending 
February 10, 1900. 

Answer. We have examined the time book, Exhibit No. 12. We 
find that plaintiff's name, in his own handwriting, is recorded for the 
January weeks, 1900, and the week ending February 10. ' It does not 
appear that the work done during these weeks was that of the firm of 
Langan & Walsh. The evidence is sorrfewhat confusing. Our conclu- 
sion is that this work was done on the contracts specified in request No. 
81, and we are strengthened in our conviction by the fact that the name 
of the plaintiff disappears from the time book "after the week ending 
February 10. 

30. That on July 2, 1900, John F. Langan received on account of 
work the sum of $1,500. 

Answer. We so find. 

31. That several hundred dollars were paid to the workmen, and 
on bills for material, four hundred dollars being paid to the plaintiff, 
and on the 5th day of July, 1^00, a bank account was started in connec- 
tion with the said business in the First National Bank of Scranton, in 
which the sum of $400 was deposited, and that all of the banking busi- 
ness in connection with the said business has been conducted in the 
said bank in an account in the name of John F. Langan. 

Answer. As far as we can ascertain this ,request is in accordance 
with the evidence except that the $400 was paid to Walsh as a member 
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of the firm, and Langan told Walsh he would take aft equal sum for 
himself. 

* 32. That the first check in the sum of $217, drawn upon the said 
account, was drawn on July 5, 1900, to Peter Walsh, the brother of 
and a witness for the. plaintiff in this case. 

33. That on February 7, 1901, a check in connection with the said 
business drawn from the said account, and , signed by John F. Langan 
individually, was paid to the plaintiff, Joseph J. Walsh. 

34. That the defendant, John F. Langan, individually, borrowed 
money upon notes which he had discounted, and placed to the credit 
of the said bank account, and the same was used in connection with the 
said stone business. 

35. That in all of the telephone books used in connection with the 
said business, the entries in reference to said firm, during the contin- 
uance of said business, were in the following form: John F. Langan, 
Stone Dealer, Providence Road ; John F. Langan, residence, 535 River 
Street. 

36. That one of the duties of the plaintiff was to use and answer 
the telephone. 

37. That he used the telephone books frequently, and in addition 
thereto, had prepared cards or memoranda, which he had attached near 
the telephone, containing the names and telephone numbers of the 
various contractors, and others who had business relations with John 
F. Langan, and had placed on a card the name of John F. Langan, the 
numbers of the phones at the stone yard and at the residence of Mr. 
Langan. 

38. That in connection with the said business during its existence, 
the said John F. Langan has used over four hundred checks, at first 
using the ordinary check, as Exhibit 23, but for the past two or three 
years has used a check with the name "J onn F. Langan, Contractor and 
Stone Dealer," printed on the margin thereof. 

'Answer. (32 to 38.) There is evidence such as is stated in these 
points. We find the facts as requested. They show circumstances 
tending to corroborate the contention of the defendant. 

39. That John F. Langan, the defendant, was at the stone yard 
nearly every morning and every afternoon, and that Walsh, the plaintiff, 
acted under his instructions and directions. 
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Answer. Walsh necessarily acted under Langan's instructions in 
many things, because* Langan had sole charge of the business part of 
the partnership. While Walsh assisted Langan in estimating what bids 
should be made Langan took the contracts in his own name, kept all the 
accounts, generally received and paid out all moneys and gave all notes 
and checks. Nevertheless, Walsh had charge of the work in the yard 
and acted without instructions from Langan in many matters. 

40. That the plaintiff, Walsh, frequently referred to himself as 
Mr. Langan's foreman. 

Answer. Same answer as to 20th request. 

41. That Mr. Walsh was paid his wages in the same manner as 
the remainder of the workmen of Mr. Langan, and since April, 1902, 
every two weeks at the same time as the remainder of the workmen. 

Answer. Refused. 

42. That in the year 1900 Mr. Langan consulted^ with his attor- 
ney, David J. Reedy, asking as to the effect of using "ccmpany" in con- 
nection with his name. 

43* That the only printed stationery ever used in connection with 
the said business was Exhibits 13, 14, 15,. 16, 17 and 18, all of which are 
in the name of the Langan Stone Company, with the name of John F. 
Langan thereon — and stationery having thereon the name of John F; 
Langan, proprietor. 

44. That the reading matter on said printed stationery was sug- 
gested by Mr. S. F. York, a printer, who conducts a business in the 
name of the York Printing Company, of which he is the sole owner, 
and he mentioned that fact to Mr. Langan when the heading for the 
stationery was suggested. 

45. That stationery similar to Exhibits 14, 15, 16, 17 and 18 
were used by the defendant at different times in connection with the 
said business, and thirteen different exhibits were. offered in evidence, 
by the defendant, all of which had been used, and bearing the handwrit- 
ing of the plaintiff, with dates varying from April 21, 1902, to Septem- 
ber, 1903, the exhibits being from 1 to 12, and defendant's Exhibit CC. 

Answer. (42 to 45.) We find as requested. 

46. That the plaintiff, from the time of the adoption of payments 
by envelopes, was paid his wages in an envelope in, the same manner 
and at the same time as the other workmen, the pay-roll being made 
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up at Mr, Langan's house, and the envelopes had the wages put in them 
by John Langan, Jr., a son of the defendant, and the name of the em- 
ploye, including the plaintiff, Joseph Walsh, and the amount of wages 
due was placed on the outside of each envelope. 
Answer. We cannot so find. 

47. That defendant's Exhibit 13, being the business card of the 
defendant, was used by him for making memoranda in connection with 
the business, and was also circulated by him and by others in his 
presence. 

Answer. We so find. 

48. That on the 23d of September, 1903, the plaintiff gave to 
Joseph Mullen, a teamster employed in connection with the said busi- 
ness, an order on James J. Crogan, for the delivery of some sand, to be 
U9ed in connection with the said business, which order was written by 
the plaintiff and signed by him in the name of John P. Langan. 

Answer. The order is lost. " The testimony is far from convincing, 
but it is to the effect stated in the request. 

49. That the plaintiff directed witness Mullen to secure goods 
ior use in the said business, and have the same charged to John F. 
Langan. 

Answer. Refused. 

50. That the plaintiff, Joseph J. Walsh, directed goods to be 
marked for shipment, and marked them N bimself, from "Tohn F. Langan, 
Scranton, Pa." 

• Answer. Refused. 

51. That the plaintiff, during the four years he was connected 
with the said business, acted under the supervision,, direction, and sub- 
ject Jo the orders of the defendant, John F. Langan. 

Answer. Same answer as to 39th request. 

52. That during the said four years the said plaintiff did not 
know, nor inquire of the prices received for work done, the prices paid 
for stone, the cost of carrying out contracts, whether the same was 
done at a profit or a loss, whether materials purchased were paid for, 
whether contracts complied with had been paid for ; nor the condition of 
the bank account, or business. 

Answer. We cannot find all these facts as requested ; at least, not 
without some modification. We do find that Langan, with Walsh's 
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/consent, assumed complete control of the business and very seldom con- 
; suited Walsh. Walsh had a general knowledge of the prices paid for 
» stone and work, but had no definite knowledge of the financial condition 
of the firm except as he was informed by Langan. 

53. That during the four years from November, 1899, tfi Novem- 
.-•ber, ',1903? -the plaintiff, Joseph Walsh, did not know, nor inquire 

Whether the business was being carried on at a profit or a loss. 
Answer. Same answer as to the last request. 

54. That no statement was ever rendered by the defendant to the 
plaintiff from* November 13, 1899, until November, 1903, of the condi- 
tion of the business, of the profits, or losses, if any, and the said Joseph 
Walsh never, participated in any profits of the said business, and never 
contributed to the payment of any losses. 

Answer. The first part of this request is in accordance with the 
evidence. As to the profits, we find that Walsh received money from 
time to time. As to losses there were none requiring contribution. The 
joint enterprise was profitable. 

55. That the trouble between the plaintiff and the defendant in 
November, 1903, .was due to the plaintiff breaking up stones in disre- 
gard of the instructions of the defendant. 

Answer. This is only partly true. There was a dispute as to the 
breaking of a stone, each of the parties maintaining his own opinion. 
This led' to a controversy as to whether or not the "base course" for a 
school building was all out and this led to the final quarrel. 

56. That some days after the trouble over the breaking of the 
*■. stone/ the defendant accused the plaintiff of stating that he was a part- 
ner in th€ said business, and the plaintiff, in the presence of John F. 
Langan, Jr., stated to the defendant, that he had never said he was a 
partner of • the % said defendant. 

Answer. We do not so find. We believe the plaintiff on this 
point. 

57. That after the trouble over the breaking of the stone, as 
above set forth, the plaintiff solicited work as. an employe from the, 
defendant 

Answer* -.When Langan had promised a settlement of the part- 
nfership affairs and that he would pay Walsh his share in a couple of 
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days, Walsh said, "All right; there is no hurry. *. * * ' I suppose 
(when) it is all over with, you will give me a job." Langan said, "I 
couldn't refuse you a gob after the way you have worked and your 
brother has worked for our interest here." "Well," said Walsh, "I am 
glad 'of that." The talk about employment was incidental to a satisfac 7 
tory settlement of the partnership. 

58: "That there is no evidence offered in this case of any term for 
which the alleged partnership was to continue. 
Answer. We so find. 

59. That the said Joseph J. Walsh, on the 2d day of December,' 
1899, loaned the defendant the sum of $100, which was repaid to him on 
July 2, 1900. 

Answer. Refused. 

60. That on the 9th day of December, 1899, the plaintiff paid a 
freight bill of $20, white the defendant was sick, and these twenty dol- 
lars were repaid to htm on December 23, 1899. 

Answer. Refused. v 

61. ■ That this is the only bill in connection with the said business 
from November, 1899, to November, 1903, ever paid by the plaintiff. 
' . Answer. We find as requested, except as to the repayment. , 

j 62. That on September 15, 1900, the plaintiff loaned a hundred 
dollars to the defendant, and the same was returned to him about a 
month later. 

Answer. Refused. 

63. That the plaintiff and the defendant did not enter into articles 
of agreement. on the 13th day of November, 1899, under the firm name 
of Langan & Walsh, arid did not do business linden the said firm name 
in the city of Scranton. . 

Answer. There were no "articles of agreement." The. firm name 
at various times was John F. Langan, John F. Langan & Co., and 
Langan Stone Co. 

64. That the defendant did not, some time in June, 1902, so con- 
duct himself toward the affairs of the alleged partnership, as to usurp 
and take upon himself duties and obligations of the firm, which had, 
theretofore, devolved upon the plaintiff, but on the contrary, that the de- 
fendant acted in the same maimer toward the business and did the same 
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things in connection therewith, after 1902, as he had previous to that 
time. 

Answer. We so find. 

65. That the said John F. Langan* in the* year 1902, did not 
.change the name of the firm from Langan & Walsh to Langan & Co., 
on the billheads of the firm. 

Answer. This is correct. The fii?n name of Langan & Walsh was 
used in two instances only. See request No. 2 and answer. 

■ 66. That the plaintiff received from the defendant during his 
connection with the said business, in consideration of his services, about 
• $3*5°°, an d the defendant has drawn from- the said business for his per- 
sonal use about the sum of $1,900. 

Answer. Whatever money Walsh received was paid to him as a 
partner. The amount each one took out of the firm is not material at 
the present stage of the case. 

67. That from the year 1902 on, the plaintiff never requested an 
inspection of the books, never asked for an account of the alleged part- 
nership, nor assets of business. 

Answer. We so find. 

►68. That the said John P. Langan has gone out on the road, 
aaftcited orders and made contracts* without the consent or advice of 
Jthe plaintiff , for the .purpose of manufacturing, dealing with, and sell- 
ing to the parties with whom he was contracting stone in the same 
manner as he did previous to 1902. 

Answer. We Vo find with the explanation that there was no 
change in the division of labor between the parties or the method of 
doing business from November, 1899, to November, 1903. 

69. That the said John F. Langan has conducted himself and his 
business in connection with the said stone yard, as to giving orders to 
different men, as well as the plaintiff,- in the same manner since 1902, 
as before. 

• Answer. We so find. 

70. That the plaintiff did not go to John F. Langan on the 23d 
of November, 1903, and demand from him an accounting and settle- 
ment of the alleged partnership affairs. 

Answer. Refused. 
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71. That several days afterward, the plaintiff went to the said 
John F. Langan, and requested a settlement of his wages, and solicited 
work from him ; and at that time having heard that the plaintiff had 
claimed to some parties he had an interest in the business by reason of 
loans amounting to $220, the defendant told him there was the 'sum of 
$76 in wages coming to him, and at the same time made out a state- 
ment of the condition of said business which he showed to the plaintiff, 
in connection with the discussion about the loan of $220, and the plain- 
tiff surreptitiously took this paper from the office of the defendant, the 
same being plaintiff's Exhibit 1. 

Answer. As a whole this request is refused. 

72. That the plaintiff started to work for the defendant in the 1 
fall of -1 899 at 33 1-3 cents per hour as a stone cutter. 

Answer. Refused. 

73. That in January or February of 1900, he made him his fore- 
man at $3.50 per day, which rate of wages continued until the 1st of 
April,' 1902; since which time he has been paung him $35 every two 
weeks. 

Answer. Refused. 

• 74. That on July 2, 1900, the defendant paid to the plaintiff in 
full of all moneys coming to him at that time, the sum of $400. 
Answer. Refused. 

75. That the time worked by the plaintiff, as shown by the time' 
books and testified to by the defendant fron* July, 1900. to- April, 1902 * 
amounting to 434 days, which at $3.50 per day would amornt to $1,519, 
the time being as follows :- July 19, Aug. 23, Sept. 24, Oct. 24, Nov. \2 % 
Dec. 12, Jan., 'oi, 15, Feb. 8, March 19, April 19, May 23, June 24, 
July 26, Aug. 26, Sept. 23, Oct. 27, Nov. 25, Dec. 20, Jan., '02, 24, Feb; 
19; March 22. 

76. That from July, 1900, to /\pril, 1902, the defendant paid to 
the plaintiff the sum of $1,373, as appears by his books, and testified to 
by him: Aug. 18, $100; Oct, 14, $100; Oct. 13, $10; Dec. 11, $5; Dec* 
17, $100; Jan. 12, 'oi, v $io; Jan. 24, $1 ; Feb. 7, $10; March 2, $10; Nov 
29, $60; April 27, $100; May 11, $5; May 18, $40; May 29, $100; June 
2, $2; June 15, $60; July 3, $40; July 20, $50; Aug. 15, $3; Aug. 17, 
$60: Sept. 14, $60; Oct.- 15, $100; Oct, 18, $1; Nov. 8, $5; Nov. 27 
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$10; Dec. n, $10; Dec. 14, $100; Dec. 21, $50; Jan. 11, '02, $5 ; Jan. 18, 
$40; Feb. 1, $10; Feb. 15, $25 ; March 15, $50; March 29, $40.: 

77. That from April 2, 1902, to Nov. 23, 1903, the defendant paid 
to plaintiff ,$35 every two weeks. 

- 78/ In addition to the $35 every twa weeks, on June 14, 1902, the 
defendant paid to the plaintiff the sum of $5, and on Nov. 21, 1903, 
made an extra payment to him .of $65, the two weeks' payment beipgw 
$35, and the plaintiff being paid $100. 

79. That the defendant calculated he owed the plaintiff $76 in 
wages in November, 1903, according to his books, by the following 
calculation: 434 days. at $3.50 per day, $1,519; cash paid from July 2,. 
1900, to April i, 1902, $1,373, over-payment $35 per two weeks, stated 
as above, $70, or $1443, "which left a balance at* that time of $76. 

Answer. (75 to>79.) These requests refer to the one phase of 
the case. about which there is much controversy. Langan claims that 
the payments made to Walsh during the four years are consistent only 
with the wages theory. Walsh claims that each partner took as little 
money as possible out, of the firm for the reason that the firm had very 
little capital outside of the skill of the members; and that the money, he, 
Walsh, received was paid at irregular times and not in uniform amounts. 
On this point we state that the partners differ as to the total amount 
paid to Walsh. There is a discrepancy in their figures. If the amount 
receivedTby Walsh equals a certain sum of wages in four years, or nearly 
soi we look upon that fact as a coincidence. Our answer to these requests 
generally is that whatever money was received by Walsh was received 
by him as a partrler and not asa wage-earner. 

80. That in the summer of 1899, there was a strike in the stone 
cutting trade in the city of Scranton, and the defendant, the plaintiff and 
his brother, Mr. Hammis, and Mr. Salerno, were officers of the Union, 
in charge of the strike, and were unable to obtain employment m the 
other stqne yards, and solicited Mr. Langan to go into the stone busi- 
ness, so that they might have employment, and agreed to assist him in 
getting work. 

Answer. There was some talk among the officers of the union 
about starting a stone yard and taking advantage of the conditions 
existing at the time because of the strike ; but as far as plaintiff \yas con- 
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cerned it was Langan that suggested to him the desirability of embark j 
ing in the stone business. 

81. That Mr. Langan got some small jobs himself, and in con-> 
nection with Mr. Hammis, secured the Four-Cent Store job, and the* 
Jones job, which contracts were in the name of Hammis & Langan, the 
work beginning on them in September, 1899, and being finished irt 
March, 1900. 

Answer. We so find. While the agreement to form a partnership) 
was entered into in November, 1899, the first partnership job or w^ork 
was the No. 2 school house, which was secured early in 1900. In the 
meantime- Hammis and Langan had two contracts taken in September, 
1899. Walsh worked for them by the day until the new partnership se- 
cured, their first contract. 

82. That the plaintiff was employed on the Langan & Hammis 
work as a stone cutter. ■ 

Answer. We so find. 

83. That on November J3, 1899, the defendant secured the Ruddy 
job in his own name, and the plaintiff worked for him from that time ori 
as an employe. 

Answer. As a whole this request is refused. 

84. That Mr. Salerno and other workmen of the defendant asr .-. 
sisted him in securing work. 

Answer. We so find. 

85. That the defendant. John F. Langan, fixed the rate> of wages 
with all of the workmen. 

Answer. We so find. 

86. That John F. "Langan, the defendant, from November 13, 
1899, to November 23, 1903, had charge of all the purchases .made iri 
connection with the said business ; that he macle the prices and sub- - 
mitted proposals for all of the work done by the fifm, entered into the 
contracts, collected all the bills, handled all the moneys, had charge of 
the bank account, kept all of the books of the firm, the bookkeeping 
being done at his own home evenings with the assistance of his family; 
made up the pay-rolls, paid all the employes, and generally had control 
of and superintended all of the transactions connected with said -bus- 
iness. 

Answer. We so find. 
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87. That no partnership, as alleged in the plaintiff's bill, in con- 
nection with the business therein described, existed between the plaintiff 
and the defendant. 

Answer. Refused.- 

88. That the plaintiff has not established by competent, creditable 
and preponderating proof, the material averments of his complaint. 

Answer. Refused. 

As to the foregoing requests and our answers thereto, 'we desirt 
in this connection to discountenance the practice of submitting so many 
requests in a case where only one issue, or only a few issues of fact are 
involved. The purpose to be accompanied in presenting requests for 
findings of fact is to aid the chancellor to marshal all the material 
facts in his discussion of the case and in formulating his conclusions. 
If the trial judge in his findings has covered the whole ground, we know 
of no reason why each request should be specifically answered. It leads 
to wearisome repetition. The case in which the supreme court decided 
that the requests should be answered 'arose from the fact that the trial 
judge had no finding of his own in relation to an important phase of 
the contention between the parties, and he had also failed to answer a 
request covering that particular point. The result was that as to a ma- 
terial branch of the' case there was no finding of any kind. We are 
always ready to accommodate counsel in fully answering any reasonable 
request, so that the whole case on both sides may be fully heard and 
presented ; but we think that the limit of forbearance has been passed 
in this case and that the record has been unnecessarily burdened. 

FINDINGS OF FACT BY THE TRIAL JUDGE AND A DIS- 
CUSSION OF THE SAME. 

While we have very little doubt that the answers we have made to 
the plaintiff's and defendant's requests cover every possible phase of 
the evidence, we deem it necessary to state the material facts in pur owjr 
way, and as brief as possible. 

1. Plaintiff and defendant, in 1899 and previous thereto, were 
stone workers. During that year there was a strike in that .trade in the 
city of Scranton, and Langan, the defendant, and Walsh, the plaintiff, 
who had been working in tho -same yard, and 'who w«*r* prorrtinent 
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members of the same labor organization, and who were also close 
friends, discussed the advisability of going into the stone business them- 
selves and together. The proposition was first made by Langan. They 
finally agreed iji November, 1899, t0 form a partnership for that pur- 
pose. 

2. , There was no work ready for the new firm until early in 1900. 
In the meantime, in November and December of 1899, and in January 
of 1900, Langan, with Mr. Hammis, were working on two contracts 
taken in Langan's name in September, 1899. Walsh had refused to 
consider a partnership with anybody else than Langan. Until the new 
firm secured its first contract in 1900 Walsh worked by the day for 
Langan and Hammis. The first, work secured by Langan and Walsh 
was from Mr. Ruddy, a contractor, early in 1900. 

3. Neither member of the firm had much money. Their capital 
consisted mainly of their skill and experience. Walsh contributed at ' 
least two hundred dollars. The evidence does not disclose how much, 
if any, Langan contributed in the early part of the firm's existence. Be- 
ginning in 1900 and until November, 1903, the firm secured several 
contracts and did a large amount of business, and was reasonably suc- 
cessful. 

4. In capacity and qualification Langan was better fitted thari 
Walsh to attend to the business of the firm so far as it related to the 
securing of contracts, keeping books, attending to the finances, drawing 
notes and checks, making collections and paying bills. A part of their 
partnership agreement, therefore, was that Langan should take care o^ 
these matters and that Walsh should act as foreman in the yard, -supe r 
vising the stone-cutting. The work of the firm was thus divided be- 
tween the members until Langan denied the partnership in November, 

1903. 

5. The defendant denies the partnership. He denies it in his 

answer and on the witness stand, and he denies making any of the dec- 
larations, testified to by several witnesses, of his intention to take Walsh 
into partnership, or of the existence of a partnership between them. 
The testimony of each of the parties, Langan and Walsh, is so emphatic 
as to their respective contentions that a chancellor is bound to believe 
one rather than the other. Either the testimony of the plaintiff is a 
remarkable piece of romance, or he is a partner. The arrangement be- 
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tween him and Langan is given with such a wealth of circumstance and 
in such detail, and is repeated and reiterated through pages of testi- 
mony, on cross-examination and on. examination in chief, that it is diffi- 
cult to disbelieve him. Our conviction as to the truthfulness of his 
testimony is deepened by his apparent honesty and artlessness on the 
witness stand. Some of his admissions are evidence against his claim, 
but we noticed no hesitation in his answers. Leaving out of question 
now the rule as to the testimony of another witness or corroborating 
circumstances equivalent thereto, we are convinced that the plaintiff 
has fairly established his allegation of partnership. This leads us. to the 
other testimony and the corroborating circumstances in the case. 

. * 6. While the contention of the plaintiff is supported by other 
testimony and by strong corroborating circumstances, there is no ques- 
tion but that the defendant is sustained in his denial by several cir- 
cumstances. The course of business and the conduct of the partners 
favor to a considerable extent the defendant's side of the case. The 
business was managed almost entirely by the defendant who seldom 
consulted the plaintiff. The evidence on this point will be found in the 
defendant's requests. The explanation given by Walsh is that Langan 
was to attend to the "outside business" 6i the firm, and that he never 
questioned anything Langan did. This is hardly a sufficient answer to 
the fact that all the business practically was done in Langan's name, and 
that Walsh's name very seldom appeared in any of the firm's transac- 
tions. Nevertheless, the explanation may be the true one, notwithstand- 
ing its apparent insufficiency. After considering the whole evidence in 
the case we are satisfied that the plaintiff has made out his case, and we 
shall now call attention to some of the corroborating circumstances 
which favor his contention. 

a. Langan and Walsh called in the office of Rutherford, an ar- 
chitect, in November or December, 180,9, where Langan stated that he 
and Walsh were going into partnership in the stone business, and. he 
asked Rutherford to help them in the securing of contracts. Langan 
also told Grady, another witness, that he and Walsh were going "to 
engage in the stone business together, and Grady was asked to introduce 
them to Feeney, another architect, now dead. A similar declaration was 
made by Langan to Ruddy, a contractor. These declarations on the 
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part of Langan are strong evidence against him, and the only answef* 
he makes is to deny them altogether. We find as a fact from the evi- 
dence that Langan made the declarations as testified to by the three 
witnesses named and that the plaintiff is corroborated by the testimony. 

b. Langan also made several declarations to Peter Walsh in which 
the existence of the partnership was recognized and affirmed by Langan* 

c. In the issue of Pruden's Business Directory for Wilkes-Barre 
and Scranton for the year 1900- 1 901 we find the following business 
card: ,« 

"Langan & Walsh. 
"Contractors and General Dealers in all Kinds of Cut Stone and 

Flagging. 
"Estimates promptly furnished on application. 

"Office and yard, corner Penn ave. and Poplar st, Scranton, Pa." 
This business card was given to the agent of the Directory by Lan- 
gan himself. While Langan says that he supposed the agent was asking 
for the names of the men working in the yard, we conclude from the" 
evidence that the card was given by Langan as it is published. The 
circumstances surrounding the transaction are given with such partial 
larity and seem so natural as they are related by the witnesses, that we 
cannot avoid believing them to be true. In answer to a question from 
the agent as to who constituted the firm, Langan said : "Langan and 
Walsh," and soon after said, "this is our first ad." We consider this 
fact as strongly corroborative of plaintiff's testimony. 

d. The firm did some work for Dickson City bororgh through 
Mr. McGuire, the contractor. The main part of the work was billed 
in the na,me of Langan, but a dispute arose as to the inscription on the 
corner stone. McGuire considered the inscription as extra work and. 
not in the contract, and, therefore, that it should be paid for extra. He 
came to see Langan, or Langan and Walsh, and the architect. In dus-; 
cussing the question of getting the bill through^ the council Langan said 
that "his partner there," referring to Walsh, "was a friend of the chair- 
man of the council" and that the bill would go through. Langan there- 
upon made out a bill in the name of "Langan and Walsh." We are not 
satisfied with Langan's explanation as to why he made out the bill in 
this wav. 
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e. At the time of the dispute in November, 1903, Langan said 
that the firm had better dissolve. Walsh was willing and 
Langan promised a settlement in a few days. Langan made out a 
statement showing the condition of the firm. The statement is in the 
nature of a balance sheet. The parties met in the office and the state- 
ment was shown by Langan to Walsn. It is as follows : 

"Total receipts 1 .$50,245.38 

Expenses ... !.......:. 42,493.76 . 



Walsh received .. $3,574-38 

Langan ... - 1,935.00 



$7,751.62 



To equal .$1,639.38 7,148.76 



Assets „ .$8,964.34 

In doubt , 656.23 

Resources . .. *.... 465.00 



$602.86 



$10,085.57 



$10,688.43 
Liabilities — 9,534.86 



$1,153-57 
1,074.00 

OOC% *fc*70 C7 ,f 

We place no reliance on Langan's explanation regarding this state- 
ment to the effect that he, Langan, had heard of Walsh claiming to be 
a partner and that the statement was made to convince Walsh that even 
on the basis of a partnership there would be very little money coming 
to Walsh. We consider the preparation of the partnership balance sheet 
by Langan as the basis of an amicable settlement of the business of the 
firm to be one of the most important corroborations in the whole case. 
The defendant cannot escape its effect. It fully sustains plaintiff's 
contention. 

We might refer to other circumstances which favor the plaintiff's 
claim, but this is unnecessary. The facts already detailed are sufficient 
to convince us that plaintiff was a member of the firm under whatever 
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name it went, whether as John F. Langan, The Langan Stone Co., 
John F. Lankan & Co., or Langan & Walsh. 

7. In November, 1903, when the dispute occurred between the 
parties, Langan denied the partnership and excluded Walsh from any 
further participation in the affairs or business of the firm. 

CONCLUSIONS OF LAW. 

Counsel on both sides have submitted requests for conclusions of 
law. These requests include nearly all the law applicable teethe facts 
of this case. We shall first take up the / ' ■ - * 

DEFENDANT'S REQUESTS. 

1. As between partners more conclusive proof is required to prove 
partnership than in suits brought against partners by third parties, and 
the reason is that in the latter case, the plaintiff cannot be supposed to 
have the means of making himself acquainted with all the evidence of 
the defendant's connection. In the former, such evidence must be 
within the knowledge of the plaintiff . 

Answer. 5 Affirmed. 

2. Where the existence c 1 partnership is denied, the burden of 
proof rests with the party alleging it. 

Answer. Affirmed. 

3. The strictness of proof required to establish a partnership inter 
se demands that the exact position of the parties in relation to each other 
must be determined by their agreement, and where there is no proof 
of what the alleged agreement was between the parties, except that 
sworn to by the plaintiff, and that fully and positively denied by the 
defendant, both in his answer and his testimony, there is no agreement 

« 

of partnership proven in the case. 

4. The other proof of admissions and acts of the parties in cor- 
roboration of an alleged co-partnership, does not corroborate to estab- 
lish the alleged agreement and fix the responsibility and rights of the 
parties. 

Answer to 3d and 4th requests. These requests, may be considered 
together. It is true that in equity a responsive answer is conclusive in 
favor of the defendant unless it is overcome by the testimony of two 
credible witnesses, or, of one witness and silch corroborating facts and 
circumstances as are equal to the testimony of another witness. ' The 
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defendant invokes the protection of this rule x>i evidence. He. claims 
that the plaintiff is the only witness who testifies to the agreement of 
partnership and that because there is an explicit denial of the plaintiff's 
claim, the bill should be dismissed notwithstanding the proof of many 
facts- and circumstances which corroborate the actual existence of the 
partnership. We cannot concede this proposition. -The case of Mason 
vs. Smith, 200 Pa., 270, is cited as authority; but this case does not sus- 
tain the position taken by defendant's counsel. In the case cited the 
supreme court decided that an analysis of plaintiff's own testimony 
showed there was no partnership agreement, only an option at most, 
and, therefore, that there was nothing to corroborate. The opinion 
states: "This conclusion makes \i unnecessary to consider the question 
of corroboration. If the plaintiff failed to establish the main point, 
there was nothing to corroborate." The case at bar is different. Here 
the testimony of the plaintiff explicitly and definitely establishes the 
main point — the agreement of partnership ; and the defendant having 
just as explicitly denied the agreement, the plaintiff was bound to pro- 
duce the testimony of another credible witness, or show such corroborat- 
ing facts and circumstances as would be equivalent thereto in order to 
prove successfully the existence of a partnership. Our findings show 
that he has done this, to the fullest measure. It would be a harsh meas- 
ure to apply the jcule in the manner suggested by defendant's counsel, 
We refuse to find as requested. 

5. It is incumbent upon the plaintiff to establish by competent, 
credible and preponderating proof, the material averments of his com- 
plaint. 

Answer. Affirmed. 

6. A court of equity will not grant- in a doubtful case. 
Answer. Affirmed. 

7. That no partnership, as laid in the plaintiff's bill, is proven to 
have existed on November 13, 1899, nor since that time, nor at all before 
the bringing of plaintiff's suit, and therefore, the bill should be dis- 
missed at plaintiff's cost. 

Answer. Refused. 

Plaintiff's requests for conclusions of law are as follows : 
I. That the plaintiff and the defendant are partners and have 
been since the 13th day of November, 1899, in the stone business, car- 



LACKAWANNA JURIST. ;. - 327 

ried on since said date continuously under the different -firm names of 
Langan Stone Co., John F. Langan & Co., John F. Langan and Langan 
& Walsh. ■■'■:_ 

2. The plaintiff is entitled to an accounting of all and singular the 
rights and credits, moneys, accounts, bills, property, fixtures, assets and 
liabilities of the said partnership and business from the 13th day of No- 
vember, 1899, to the date of dissolution. 

3.^ That a dissolution of said partnership should be decreed at 
this date. 

4. That a receiver should be appointed of all the assets and lia- 
bilities of the said firm to take charge of the same and account for the 
same to the court upon entering security in such amount as the court 
shall direct and approve. 

These requests are ajl affirmed, and are adopted by us as our own 
conclusions of law. 

Now, August -7-, 1904, let decree nisi be entered in favor of the 
plaintiff and against^ the defendant, in accordance with our findings of 
fact and law, and in accordance with the prayer of plaintiff's .bill. Let 
counsel prepare formal decree as provided by rule 84. Exceptions 
to our findings of fact and law to be filed sec. reg. 



The restriction by a manufacturer, a corporation, and its employee 
of the sales of its products to those who refrain from dealing in the com- 
modities pf its competitors by fixing the prices of its goods to those 
who do not thus refrain so high that their purchase is unprofitable, 
while it reduces prices to those who decline to deal. in the wares of its 
competitors so that the purchase of the goods is profitable to them, is 
held, in Whitwell vs. Continental Tobacco Co. (C. C. A. 8th Co.) 64 
L. R. A. 689, not to be violative of the anti-trust act of" July 2, 1890. 



A foreign corporation transacting business in a state is held, in 
Williams vs. Metropolitan Street R. Co. (Kan.) 64 L. R. A. 794, not to 
be entitled to plead the state statute of limitations in bar of a cause of 
action originating within the state in favor of a resident. 
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* » 

In the Court of Common Pleas of Lackawanna County, No. 1258, 

September Term, 1904. - 

DEMURRER TO DEFENDANTS ANSWER TO ALTERNA- 
TIVE WRIT OF MANDAMUS. 

Commonwealth ex rel. John J. Mc Andrews vs. Edward A. Jon 

County Controller.. 

The service of a subpoena, -and attendance as a witness at a trial In th 
Quarter Sessions, are. not services pertaining: to the office of a police- 
man, as defined by the Act of July 14, 1897, P. L. 266. 

There is no good reason why the duty of a policeman does not end after 
an arrest and when the defendant has been delivered at the magistrate's 
office and thus placed under the coiftrol of that officer. 

A 'subpoena does- not have to be served by an officer and if it is performed by 
one it is not in the performance of the duty pertaining: %o his office 
This applies as well to the service of a subpoena for the grand and petii 
juries. Therefore, ' there is no reason why a,n officer is not entitled tc 
be paid for the service of a subpoena. He is not, however, under th< 
act, entitled to mileage for the service of a warrant when such, warran 
is served within the boundaries where his duty calls him. 

Messrs. O'Brien & Martin for relator. 

Hon. J. W. Carpenter for respondent. 

Opinion by Newcomb, A. L. J., December 19, 1904. 

The question raided by the pleadings in this case is whether the 
rektor is entitled- to be paid by the County for certain services rendered 
by him in connection with arrest and trial of pne Michael Shanley, 
charged with the offence of larceny, the relator being at the time chief 
of police at a fixed salary in the borough' of Olyphant, where the alleged 

1 

offence was committed, and warrant issued and where he made the 
arrest. The officer also served a subpoena for the preliminary hearing, 
and, the defendant being held for trial, he conveyed him to the county 
jail. Afterwards he served the Commonwealth's subpoenas for the 
grand and petit juries. For all these services vouchers have been made 
out which the controller refuses to approve. Among the items we find 
$1.00 each for executing the warrant and commitment, as well as mileage 
in both instances. - ' 

The defendant contends that the Act of July 14, 1897, P. L. 266 
prohibits the plaintiff from charging or accepting any compensation 01 
account of these services: The Act provides that "all municipalities an< 
corporations employing policemen^ shall pay to all such policemen a fixed 
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or stipulated salary ; and that it shall not be lawful for any such police- 
man to charge or accept any fee or other compensation in addition to 
his salary for any service rendered or performed by him of any kind 
or nature whatsoever pertaining to his office as a policeman except pub- 
lic rewards and the legal mileage allowed for travelling expenses." It 
is not -claimed. that the case 'is affected by any special statute or borough 
ordinance defining the plaintiff's duties as differing from those generally, 
pertaining to the office of policeman in cities and towns. The right of 
the officer, then, to claim the fees in dispute, or any part of them, de- 
pends upon the question whether they are for services which he was in 
duty bound to perform as belonging to his office, or are within ,the ex- 
ception qi £he Act of 1897 relating to mileage. 

The only cases called to our attention in which the Act has been 
considered throw but little light upon the subject. Commonwealth, etc. 
vs. Lloyd, Controller, 9 Kulp, 25, does, however, decide that the service 
of a subpoena for, and attendance as a witness at a trial in the quarter 
sessions, are not services pertaining to the office of policeman. Weaver 
vs. Schuylkill County, 1 Sup. Ct., 327, decides only that the, Act is not 
unconstitutional and that it operates as a repeal of a section of the Act 
of April 4, 1831, P. L. 439, relating to that county. In Com. vs. Lloyd, 
supra, the question whether the arrest of a burglar by a policeman in 
the city of Wilkes-Barre, for an offence committed there, was a service 
pertaining to his office, was apparently raised but not decided. Hence 
this is largely a case of first impression. 

We have no doubt that it was the, relator's official duty to make the 
arrest in this case and that for that service "he can claim no fee. But we 
can think of no good reason why that duty does not end when the de- 
fendant has been delivered at the magistrate's office and thus placed 
under the control of that officer. If it be necessary in order to procure 
the attendance of witnesses at the preliminary hearing that a subpoena 
be served, it doesn't require an officer for that service, and if it be 
performed by the relator it is not the performance of a duty pertaining 
to his office. This applies as well to the service of a subpoena for the 
grand and petit juries. Therefore we see no reason why the officer is 
not entitled to be paid for the service of the subpoenas in this case. He 
has charged mileage for the service of the warrant, and the argument 
is that the language of the Act covers that. We think it does not in this 
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case. He is required to be in any part of the borough where his duty 
calls him. We cannot think that the statute contemplated that he should 
receive mileage for an official duty performed there. It excepts in his 
favor "the legal mileage allowed for travelling expenses." This, as it 
seems to us, contemplates traveling beyond the confines of the munici- 
pality, whose servant he becomes when he assumes the duties of his 
office ; as, possibly, in a case where he pursues a fugitive to some other 
part of the county or state, in order to make an arrest,, in which case 
we do not now undertake to decide that he would not be entitled to 
mileage. 

What has been said as to the service of the subpoena being outside 
of the official duties of the relator applies also to the execution of the 
Commitment; for while it requires an officer, the police officer was not 
obliged to accept that writ and to convey the defendant to the county 
prison. It was the duty of the constable, but not of a police officer. 
The latter would have incurred no penalty by refusing to perform that 
service. If, however, he saw fit to undertake it and properly executed 
the writ, there is no. reason why he should not be paid for it, as it is not 
forbidden by the statute. 

Accordingly our conclusion is that with the exception of the items 
following: v 

Executing warrant 1 $1.00 

Travel, 8 miles making arrest. .48 



$1.48 
the relator is entitled to be paid the several, sums specified in the 
vouchers attached to his petition. 

Judgment on the demurrer is entered for plaintiff and a peremptory 
writ awarded without costs. 



The* conveyance * by the stockholders of several competing com- 
panies engaged in the manufacturing business, to one company organ- 
ized for the purpose of taking their property and consolidating their in- 
terests, is held, in Harding vs. American Glucose Co. ,(111.) 64 L. R. A. 
728, to create an illegal trust under modern anti-trust laws are reviewed 
and discussed in a note to this case. 
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In the Orphans' Court of Lackawanna County, No. 548, Series C. 
SUR EXCEPTIONS TO ADJUDICATION. 

In Re: Estate of John Mason, Deceased. 

The creditor owes no duty of active diligence to take care of the interest of 
the surety. 

T ' is the business of the surety to see that his principal reforms the duty 
which he lias guaranteed, &nd not that of the creditor. , 

ne ruie~ is well settled that mere forbearance by the creditor to the principal 
debtor, however prejudicial it may be to the ^surety, will not haV,e 
the effect of discharging him from his liability, 
.he creditor is not bound to do a single act to assist the surety" when the sure- 
ty can help himself; it being his duty only to permit the surety to 
manage the legal responsibility of the parties, so as to cast his burden 
where it ought to be borne. 

Messrs. C. A. Battenburg and H. B. Carey for exceptions. 
Mr. H. O. Watrous, for claimants. 
Opinion by Sando, P. J., Nov. 28, 1904. 

The errors complained of in the distribution of this estate are, in 
awarding to Jones Brothers their claim, amounting to $379.43 and al- 
lowing Jones Brothers, also, their bill of costs, amounting to $32.87. 

Jpnes Brothers claimed as a creditor, by reason of a bond they hold 
given them by William Rawling, who was in their employ, with John 
Mas6n, the decedent, as surety. The accountants contend that the es- 
tate is in no 'way obligated to pay any amount due Jones Brothers by 
William Rawling at this time, for the reason that the bond signed by 
John Mason as surety, and which was his contract, was so varied in its 
terms, tljat Mason was not in his lifetime, and his estate is not now 
bound by it in airy way. 

John Mason died October 13th, 1901, leaving a last will and testa- 
ment, which was admitted to probate and letters testamentary granted 
on October 25, 1901, to Ann Mason, William Rawling, and Daniel Jones 
the executors therein named. On November 10, 1902, Frank S. Jones 
and Cyrus D. Jones, late co-partners doing business under the firm name 
of Jones Brothers, presented their petition, alleging that they were 
creditors of ; the estate, and that no account had been filed by the execu- 
tors, although; more than one year had elapsed since the grant of letters 
testamentary. • A citation was issued and served, and so proceeded 
upon that the executors were ordered to file an account, the court hold- 
ing that the petitioners were prima facie creditors of the estate, follQw- 



332 LACKAWANNA JURIST. 

ing a former ruling to the same effect, upon a petition by the same 
parties, for a citation to file an inventory. 

The evidence shows that in 1893 the firm of Jones Brothers carried 
.on the business of selling coffees, teas, groceries, etc., at their branch 
store m Carbondale, Lackawanna County. On October 30, 1893, Wil- 
liam Rawling entered into an agreement with Jones Brothers, giving a 
bdhd in the sum of $500 with surety to the firm. The bond is in evi- 
dence, and was duly executed by Rawling as principal and John Mason 
as surety, under date October 30, 1893. 

William Rawling as consignee of goods, was to sell on commission 
for Jones Brothers, and the bond was conditioned to "well -and truly 
perform all the stipulations of his promise and agreement as" consignee. 
" William Rawling gave the bond, with John Mason, the decedent 
as surety to Jones Brothers, for goods consigned to him "to sell, on 
commission for" Jones Brothers, "from time to time" from the date of 
the bond, viz : October 30, 1893, "during the mutual will and pleasure 
of the said Jones Brothers and the said William Rawling, either party 
to have the right to terminate the said agreement at his or their pleasure 
by giving the other party notice of their determination and election so 
to do." He promised and agreed tq and with Jones Brothers "to receive 
thg * * *• goods which shall be consigned" and "sell the same for 
them on such commission as shall from time to time be agreed upon" 
and " will at the expiration of every thirty days * * * pay over to 
said Jones Brothers the proceeds of such sales, after first deducting 
from such proceeds his commissions for such sales, and from time to 
time when required to do so by the said Jones Brothers." Rawling was 
to "re-ship to Jones Brothers, at such place as they may designate, any 
of the said goods that may be unsold, and within thirty days after" he 
was to give Jones Brothers "or receive from them notice of the termin- 
ation of .the agreement" Rawling to re-ship to Jones Brothers at such 
place as they designate "all the goods that may remain unsold, and pay 
over to them the balance due them from the proceeds of sales made by 
him." 

Rawling continued in the employ of Jones Brothers until about 
March, 1901. His indebtedness to Jones Brothers increased from 
month tq month till on February 27, 1901, he owed a balance of $357.46 
for goods consigned to him, unpaid for. 
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It appears from the evidence that John Mason had knowledge that 
Rawling was somewhat behind in his payments and it further appears 
that Mason at various times went to the Jones Brothers' store to get 
goods for Rawling. 

The evidence does not disclose any notice given by Mason to Jones 
Brothers to collect the debt from Rawling in order to relieve himself 
from responsibility under the terms of the Act of May 14, 1874 (P. X<- 

157.) 

It is not disputed that goods were consigned to Rawling, and that 

the debt for which recovery is now sought from the estate of the surety, 

was contracted under the terms recited in the bond. 

It is contended on the part of the surety that he would not be liable 
for more than thirty days after delivery of goods to Rawling, that 
Rawling was to settle in full every thirty days. The contract was not 
only for thirty days; but for longer if it is in their "mutual wilj and 
pleasure." It was a continuing contract. By the terms, settlement 
was not to be made in full every thirty days, but at the expiration of 
every thirty days, Rawling was to pay over to Jones Brothers the pro- 
ceeds of his sales. It was only on the termination of the agreement and 
service that he was to settle in full. The distinction appears to be that 
Rawling might have, by the terms of the bond, a considerable amount of 
goods in his possession at the end of the thirty days, but. was only 
bound to . jJay over the proceeds of those actually sold ; while at the ter- 
mination of the agreement he must not only pay for what was. sold, but 
account for all goods received by him whether sold or not ; must make 
full" settlement. 

The contract contemplates that there might be a balance charged 
against Rawling at all times. It was only at the end of the employment 
that Rawling must not only pay over the proceeds of his sale but also 
return unsold goods and settle in full. 

It is contended that Rawling was* to make monthly settlement and 
Jones Brothers failing to require him to do so, it operated to change 
the contract of suretyship and discharge the surety. 

Assuming that it was Rawling's duty to make monthly settlements in 
full, and that he failed to do so. It is not a condition expressed in the 
contract,- that Jones Brothers should notify the surety of his default, and 
the absence of it leaves the case bare of any legal or equitable defense/ 
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The creditor, owes no duty of active diligence to take care of the 
interest of the surety. It is the business of the surety to see that his 
principal performs the duty which he has guaranteed, and not that of 
the creditor,: Watertown Insurance Company vs. Simmons, 131 Mass. 

85- 

There was nothing in the case at most, but simple indulgence of 
Rawling, and that under circumstances which were not such as to call 
for extraordinary diligence. 

The rule is well settled that mere forbearance by the creditor to the 
principal debtor, however prejudicial it may be to the surety, will not 
have the effect of discharging him from his liability : United States vs. 
Simpson, 3 P. & W. 437. 

The creditor is not bound to do a single act to assist the surety, 
v. hen the surety can help himself ; it being his duty only to permit the 
surety to manage the le^al responsibility of the parties, so as to cast the 
burden where it ought to be borne: Gardner's Adrhrs. vs. Ferree, 15 
S. & R. 28. 

. There is some evidence of an arrangement made by Rawling with 
Mr. Utley, whereby Rawling was to be permitted to pay up some bal^ 
ance due Jones Brothers, in monthly payments. This balance was a 
matured debt. This arrangement was made after it became the duty 
of the debtor to pay, and therefore was no benefit to the firm, nor was 
it any injury to Rawling. There was nothing in this which would be a 
bar .to a suit for the collection of the debt, by the creditor or the < surety. 

We, therefore, dismiss the exceptions and confirm the adjudication 
absolutely. 



A statute limiting the recovery in an action for libel against a 
newspaper publisher to actual damages only, where it appears on the 
trial that the article was published in good, faith, and that within a 
specified time after service of notice, by the party libeled, of his intention 
to bring an action specifying the statement alleged to be libelous, a full 
and fair retraction was published in as conspicuous a place and type in 
such newspaper as was the alleged libelous article, is held, in Hanson 
vs. Krehbiel (Kan.) 64 L. R. A. 790, to be void, as denying the consti- 
trtional right to a remedy by due process of law for an injury suffered. 
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In the Court of Quarter Sessions of Lackawanna County No. 485, 

« 

February Sessions, 1902. 
EXCEPTIONS TO REPORT OF VIEWERS. 
In Re; Road in Spring Brook Township. 

When a report of viewers negative the idea that "they were severally sworn 
or affirmed" the Court will set aside said report. 

Messrs. O'Brien & Martin for petitioners. 

Messrs. Horn, Balentine and Osthaus for exceptions. 

Opinion by Kelly, A. L. J., November 10, 1902. 

Section 53 of the Act of 13th June, 1836, (P. L. 559) requires that 
all viewers "shall, before they proceed to the duties of their appointment 
respectively, make oath or affirmation to perform the same impartially, 
and according to the best of their judgment." Section 3 of the same act 
provides that the viewers in their report shall state particularly "whether 
they were severally sworn or affirmed." The report in this case sets 
forth: "That in accordance witn the first notice above mentioned, 
stating the time and place of meeting, two of the said viewers met, to wit, 
M. P. Mitchell and John L. McAndrews, at the time and place named, 
viz. at the residence of William Jones in said Spring Brook Township, 
and after each being respectively sworn to perform the duties of their 
appointment impartially and according to the best of their judgment, 
as shown in the said affidavit duly signed and hereto attached, they did 
proceed to view the proposed road in accordance with the instructions in 
the order of said court hereto attached. On the first clav of said meet- 
ing, D. W. Dox, one of the viewers, was sick and unable to attend, but 
joined the other viewers later and completed the view with them, and 
reviewed the part which M. P. Mitchell and John L. Mc Andrew had 
previously viewed/' 

The affidayit referred to is not attached to the report, and the only 
evidence we have as to the oath of viewers is found in the recital above 
quoted, and in th deposition of John L. McAndrew which adds nothing 
to it. It nowhere appears that D. W. Dox was sworn or affirmed. On 
the contrary the recital rather tends to negative the idea that he was so 
qualified. This is a fatal defect and requires us to set aside the report: 
Trickett's Penna. Road Law, 52 : et seq. and cases cited. The first and 
second exceptions are therefore sustained and the report set aside. 
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In the Court of Common Pleas of Lackawanna County, No. 499, Sep- 
tember Term, 1904. 
ADJUDICATION. 
In Re: Appeal of Hillside Coal & Iron Company from- Assessment, 

First Ward, MayHeld. 

Where it is shown to. the Court that an assessment 19 below the real value 
of a property, but a further reduction, is asked for because other prop- 
erties in the same city are assessed at a still lower valuation, and it 
further appearing that the average valuation throughout the county 
is at a higher rate, the Court will refuse to disturb the assessment. 

Messrs. Willard, Warren & Knapp for appellant. 
Mr. C. C. Donovan, County Solicitor, for appellee. 
Opinion by Newcomb, A. L. J., December 19, 1904. 

The item objected Ho in this case is "Glen wood Breaker, outbuild- 
ings, trestle and machinery, $25,000.00." 

It is shown by the owners that the intrinsic value of this property 
is nearly $80,000.00, so that the complaint is not that it has been over- 
valued in itself, but that* the assessment is unequal as compared with 
that of other improvements in its vicinity. In support of this claim the 
estimated value of twelve dwelling houses near the breaker has been 
shown by the testimony of a builder together with the assessed valu- 
ation of each. These are manifestly of very modest character and pro- 
portions. In value according to the witness they range from $700.00 
to $1,306.00, aggregating $11,400.00, and the aggregate assessed* valu- 
ation is $2,280.00, or just one^fifth the supposed actual value. This, it 
is argued, evinces an intention on part of the commissioners to assess 
all buildings at that proportion of their value, and that the appellant is 
entitled to have ks assessment reduced accordingly. We think this 
argument is more specious than sound. In the first place the range of 
comparison being confined to a dozen buildings in a village containing 
several hundred, might be very misleading although if the assessment 
complained of were a dwelling house it might be more persuasive. But 
we are not prepared to say that the standard of comparison is legitimate 
for the purpose of ascertaining whether the assessment of a breaker is 
unequal or not unifdrm with other property of the same class. It may 
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be that in the case of these twelve houses, the estimate of the assessor, 
was lower than it ought to have been, and it would follow that they 
were assessed too low. It would .seem that the same thing happened 
with his estimate of the breaker, if, as has been either shown or assumed 
generally in the appeals of this year, the attempt was to assess all real 
estate and improvements at half its actual value, because at that rate the 
breaker would have been assessed at about $40,000. We feel warranted 
in holding from what has been developed in the hearings that the as- 
sessors were instructed to assess at the full value and so return their 
blotters, whereupon the assessments were entered at half their valuation 
returned; Regardless of such instruction this was the assessors' duty 
under their oath as prescribed by statute. Act May 15, 1841, P. L. 349, 
sec. 4; Act July 27, 1842, P. L. 445, sec. 9. The presumption is that the 
assessors did their duty and that throughout the county this result was 
accomplished. 

If we hold that the appellant is correct in saying its assessment is 
unequal because its breaker is assessed at nearly a third of its value 
while the twelve dwelling houses average only one-fifth, what are we 
to do with the rest of the county which is presumed to be assessed at 
one-half? To be right, according to the evidence, both the houses and 
the breaker should be raised. But that we cannot do. How would it 
tend to equalize the assessment within the meaning of the constitution 
and the Act of 1889 if we should say that the rate on these few houses 
should become the standard for the assessment of this breaker ? Would 
that not tend to aggravate such inequalities as are bound to creep into 
every triennial assessment? Instead of having a uniform rate through- 
out the county, there might be a dozen different rates based upon local 
discrepancies in themselves comparatively unimportant. Such practice 
would in effect make every borough, township and city a separate 
taxing district for county purposes. This is opposed to both principle 
and authority. The Act of April 19, 1889, P. L. 37, requires the court 
upon appeal to make such order or decree as may seem just and equit- 
able having due regard to the valuation and assessment of other real 
estate in the county. Under this Act the assessed valuation of particu- 
lar properties does not furnish a proper basis of assessment for all other 
properties ; but like should be compared with like wherever that is pos- 
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• 

sible. Ferguson vs Lycoming, 8 C. C. 667 ; Hebertson's Appeal, 2 D. 
R. 794. And the comparison is to be made with the generality of prop- 
erty of the same class, and not with a single assessment or a few assess- 
ments which may be egregiously low and out of proportion with the 
generality of assessments. Pringle's Appeal, 6 Kulp, 525. 

In principle the case before us is precisely analagous to White et al. 
vs. Venango, where the appellants admitted their assessments to be below 
the real value of the properties, but contended for a reduction because 
other properties in the city of Franklin were assessed at a still lower 
valuation, it being shown that the average valuation throughout the 
county was at a higher rate. The Court refused to disturb the assess- 
ment. White vs. Venango, 10 D. R. 482. 

It is ordered and adjudged that this appeal be dismissed at the 
cost of the appellants. 



An agreement between publishers of and dealers in books of any 
kind whereby they agree not to sell books of any kind to dealers who 
shall be suspected of selling copyrighted books at less than the net price 
fixed by publishers, or who shall supply books to dealers who are sus- 
/ pected of making such sales, is held, in Straus vs. American Publishers' 
Asso. (N. Y.) 64 L. R. A. 701, to violate a statutory provision tha'. 
every contiact whereby a monopoly in the sale of any "commodity of 
common use is or may be created, or whereby competition in the supply 
or price of any such article is restrained or prevented, or whereby, for 
the purpose of establishing or maintaining a monopoly, the free prose- 
cution of any lawful business is or may be restricted, is against public 
policy and void. 



The right to follow a vein on its dip is held, in Jefferson Mining Co. 
vs. Anchoria-Leland M. & M. Co. (Colo.) 64 L, R. A. 925, not to apply 
in favor of a patentee of a lode-mining claim, the exterior boundaries 
of which include a portion of a claim already patented to another, which 
includes a portion of the apex of the vein, so as to enable the second 
patentee to follow the dip of a portion of the apex within the limits of 
his patent into the territory already patented to the prior claimant. 
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In the Court of Common Pleas of Lackawanna County, No. 815, Sep-* 

tember Term, 1902. 

ACTION— TRESPASS. 

lacob Hartman vs. Scranton Steel Company. 

One. of the rules laid down in the trial of cases in civil courts which is cal- 
culated to aid jurors in considering: testimony, in applying: the law and 
in arriving; at a verdict, is that the burden of proving: his case to the 
satisfaction of the Jury by the fair weight and preponderance of the' 
testimony lies on the plaintiff. He is the one that brings the suit; he 
is the one that makes the allegation in regard to damage, and it is for 
him to substantiate his claim to the satisfaction of the jury. 

The credibility of the witnesses from whom the facts are received is for the 
Jury. In passing: upon the credibility of witnesses the Jury should not 
only consider the interest the witnesses might have in the case or their 
relations to the parties on one side or the other, but- they should also 
have regard for the ability of the witnesses to give accurate and clear 
testimony. 

The testimony of a witness who actually made measurements on the ground, 
is of much more value- than the estimate or guess of a Witness who 
relied on his memory alone and who only measured the distance with 
his eye. The* testimony of one man who knows .all about a subject, 
and knows it well and accurately, is worth the testimony of a dozen 
men who only have a hazy knowledge and recollection about the same 
matter. 

The law is clear that independent trespassers or wrongdoers are severally, 
not jointly, liable for their acts, although the general consequences of 
their independent operations have become united in one result. 

"Wliere only a part of the injury is attributed to the defendant, then the 
defendant is only liable for part of the damage. A man is only bound 
to anticipate what is ordinary, what is usual, what la liable to happen 
in the regular course, of things or "in the regular course of seasons. 
The most prudent man cannot be expected to anticipate an act of 
Providence or an act of God. An extraordinary storm is not an un- 
usual storm; but it is the storm that a reasonably prudent man does 
not expect and does not anticipate. So far as the extraordinary storms 
are concerned, the doctrine of contributory negligence does not apply in 
actions brought for damages resulting from floods or freshets oc- 
casioned by such storms. 

Messrs. A. A. Chase and J. W. Carpenter for plamtiff. 
Messrs. Willard, Warren &' Knapp for defendant. 

* 

N Charge of the Jury — Delivered by Hon. H. M. Edwards, P. J., 
December 3, 1904. 

Gentlemen of the Jury : The nature of the plaintiff's claim in 
this suit has been explained to you by the counsel on both sides. In 
substance it is a claim against this defendant for damages alleged to 
have been caused by the defendant on account of certain obstructions 
placed by the defendant in the Lackawanna river, and during times of 
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floods and freshets causing the water to flow back upon the lands of the 
plaintiff. The action is called an action of trespass. That means an 
action for damages for injuries alleged, to have been inflicted upon the 
plaintiff's property by the defendant. It is not necessary to make a 
fuller statement of the nature of the plaintiff's claim. The evidence 
shows it and the arguments of the counsel on bqth 'sides have fully ex- 
plained it 

You have spent considerable time in the trial of the case. While 
all cases that are tried in a court of justice are important, there are 
some cases that are deemed comparatively more important than others, 
especially cases that have taken a long time to try, in which there are a 
large number of witnesses sworn and a. great amount of testimony 
taken, and which involve serious property rights. The purpose of all 
the testimony in the case was to place all the facts ascertainable before 
you, so that you, as judges of the facts, could come to a rightful con- 
clusion in the case. The law imposes upon you the responsibility of 
deciding the facts, of deciding what the facts are ; on the court is im- 
posed the responsibility of declaring what the law is ; you receive the 
law from the court; you are bound by it, and it is your duty to apply 
the law, as you receive it from the court, to the facts as you find them, 
and thereby arrive at an honest and an intelligent conclusion. 

Counsel on both sides have appealed to you to be fair and impartial, 
to live up and act up to the obligation of your oath, not* to be swayed 
in the least degree by any prejudice, either for or against either of the 
parties in the case. I can only follow the counsel in that line and em- 
phasize their appeals to you, to decide this case fairly, impartially, with- 
out prejudice and upon the law and the evidence^ Your verdict must 
be based upon the law and the evidence ; you cannot base it on anything 
else ; any other kind of a .verdict would be a miscarriage of justice. 

There are certain rules laid down in the trial of cases in civil courts 
which are calculated to aid jurors in considering testimony, in applying 
the law, and in arriving at a verdict. One of them is that the burden of 
proving his case to the satisfaction of the jury by the fair weight and 
preponderance of the testimony lies on the plaintiff. He is the one that 
brings the suit; he is the one that makes the allegations in regard to 
damage, and it is for him to substantiate his claim to the satisfaction 
of the jury, and according to the test that I have laid down to you. 
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In weighing the testimony of witnesses it is for yotf to consider the 
credibility of the witnesses. It is not for the judge to tell you which 
witness you must believe and which witness you must not believe, or 
what part of the testimony of a witness you must discard and what 
part you must consider. So far as the evidence of the witnesses is perti- 
nent and relevant to the issues in the case, then the credibility of the 
witnesses whp*give the testimony is. for the jury. So you are judges, 
each one of you, of the facts and of the credibility of the witnesses from 
whom the facts are received. Not only are you to consider the credi- 
bility of the witnesses', based upon the interest they might have in the 
case, or upon their relations to the parties on one side or the other of the 
case, but you should also have regard to the ability of the witnesses to 
give accurate and clear testimony. This instruction is particularly ap- 
plicable in this case. Take, for instance, the testimony of Mr. Murray, 
the first Mr. Murray that was sworn on behalf of the plaintiff, and the 
testimony of Mr. Dunning* and of Mr. Dodge on behalf of the defend- 
ant ; such testimony involving questions of distances, measurements, 
elevations and such matters; the testimony of such men, who have 
actually made measurements on the ground, is of much more value than 
the estimates or guesses of witnesses who rely on their memory alone 
and who have only measured distances with their eye. 

Let me give you an instance, again, which appears in this case : 
For quite a while in the progress of the case it did not at all appear 
clear to me when the slag wall was built along the easterly bank of the 
Lackawanna river and along the plant of the Scranton Steel Company. 
But when all the testimony was in, and when the men had testified who 
knew all about it and could give the exact date, then it appeared very 
clear that this slag wall, the whole of it, was built after 1891. That 
fact did not appear clear to me until I got what I have been designating 
as accurate, clear, positive testimony. I only give you that as an illus- 
tration that the testimony of one man who knows all about a subject 
and knows it well and knows it accurately, is worth the testimony of a 
dozen men who only have a hazy knowledge or recollection about the 
same matter. 

I think you may concede in this case that all the witnesses are 
honest. It may be that some of them are biased by some interest in 
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the result of this case and its bearing possibly on other cases, but as a 
general proposition this is one of the cases where the jury may, as a 
general rule, concede that all the witnesses are honest. But you must 
remember that the most convincing testimony comes from the witnesses 
who have had the best opportunities for observation. 

After these preliminary remarks we now proceed to consider- the 
evidence in the case. Contrary to my usual custom in charging a jury 
in cases of this nature, I shall first take up the question of the amount 
of the plaintiff's damages. He claims that he was injured by four floods 
— jri December, 1901,; February, 1902; February, 1903, and October, 
1903. On the question of the amount of his damages we have, in the 
main, only the plaintiff's own testimony. You should scrutinize his 
testimony carefully, even in ascertaining the actual amount of his dam- 
ages. I took the trouble to go over the testimony of the plaintiff and 
of Mr. William Schmidt, as to the amount, testified by the plaintiff and 
his witnesses on that point, of the damages. My figures, based upon a 
close examination of the testimony, differ somewhat from the statement 
made by the counsel for the plaintiff. Possibly this difference arises 
from the unsatisfactory manner in which the testimony was given as to 
the cost of the lumber that was used on different occasions ; it was given 
as so much per thousand, and that involved a mathematical calculation 
with very incomplete data, to find out how mitth lumber had been actu- 
ally used; and the same also with the painting, and the same, I think, 
to some extent with the plastering. At any rate, in order to aid.the jury 
I went over that testimony, and the way I figured it was that in the flood 
of December, 1 901, his damage was $148; February, 1902, $90; Feb- 
ruary, 1903, $33 ; October, 1903, $49; making a total from his testimony 
of $320. Add to that the testimony of Mr. Schmidt, who said that -it 
would cost, to replace the property in the condition it was before, tc 
raise the house and to put in 24 doors and to do some other work, $285 
That made a total, according to my figures of $605. You remembei 
the counsel in arguing the case for the plaintiff, said he figured it a 
$670. The difference is not very great, and I can account for the differ- 
ence in the manner that I have stated. I took the figures from the testi 
mony itself. May be the counsel on the other side have done the sam« 
thing. At any rate there is that difference in the estimate, of the cour 
and in the estimate of counsels Now, you are not bouiK 
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to take either the estimate of the court or the esti- 
mate of the counsel; you are the judges of the facts, as I 
have told you ; but you now have both from the statement of counsel 
from his consideration of the evidence and from the court a statement 
based upon the examination of the evidence, the amount of the damages 
testified to, and you have to exercise, in case you should find a verdict 
for the plaintiff, your best judgment upon that question. I do not mean 
to say by that, that the testimony of the plaintiff, and of Mr. Schmidt, 
and of the other witness in regard to the price of painting, really repre- 
sents the actual damage suffered by this plaintiff ; you must consider 
that testimony and weigh it, and if you should find a verdict for the 
plaintiff, let that verdict be in .accordance with your best judgment on 
the value and the weight of the testimony upon that point. 

The plaintiff is not necessarily entitled to his whole damages from 
this defendant, the Scranton Steel Company, even if you should find 
a verdict in his favor. - The defendant is chargeable only for the part 
of the damage it lias caused. If any other agency or person or corpor- 
ation has .done something to cause the overflowing of the plaintiff'^ 
land to his injury, each such agency or person or corporation' is liable 
for the share of the injury. he or it has produced. The law is clear on 
this point. Independent trespassers or wrong-doers are severally, not 
jointly, liable for their acts, although the general consequences of their 
independent operations have become united in one result. 

You may, after. considering all the evidence, come to the conclusion 
that the Jersey Central Railroad, the embankment, and the Central Rail- 
road bridge, were the cause of all the injury to the plaintiff's property, 
or of the greater part of the injury or of a lesser part: Or, you may find 
that the filling at the McGinnis property caused some or all, more or 
less, of the damage. Or, you may find that the obliteration of the east 
channel of the Lackawanna river near the Central Park island has 
caused the results complained of in this case, or a part of them. Or, 
that the deposits of the culm and refuse and ashes and foreign matter 
for the past six years or more have caused the trouble complained of 
by the plaintiff in this case. If you should find that any of these causes, 
or all of them, account A for the damage to the plaintiff's property, then 
you cannot charge any part of the damages to the defendant. The de- 
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fendant is responsible only, for its own wrong, not for that of anybody 
else. 

This brings us to the suit of the plaintiff against the Central Rail- 
road of New Jersey, and the settlement with the Wilkes-Barre and 
Scranton Railroad Company.. I want to explain to you the purpose of 
this evidence, and why it was admitted : It was admitted because it 
was a recognition on the part of the plaintiff that the railroad company 
had caused him damage and might cause him damage in the future. 
That is the purpose for which this evidence was received. Taking the 
suit itself, and the paper signed by the plaintiff in the settlement of the 
suit — the paper which you have heard read in this case— it amounts to 
a recognition ajid a declaration on the part of the plaintiff that this 
railroad company had damaged him through the floods of 1888 and 
1889, and were liable to do so in the future, because he releases all fu- 
ture damages as well as past and present. But the fact that he received 
a thousand dollars in settlement of that case is a mere incident ; it is 
not to be considered by you; it was a compromise, and whether the 
company paid him one hundred dollars or a thousand dollars or five 
thousand dollars would make ho difference ; the amount received in 
that way, on a compromise, cannot be used against the plaintiff in this 
case. It was necessarily a part of the transaction and was bound to 
come out in the -evidence ; but I caution you not. to consider that fact, 
but only to use that evidence to show that in the view of the plaintiff 
himself there might be another cause for the damage which he suffered 
in 1901, 1902 and 1903. The obstructions placed by the railroad com- 
pany were in the channel in 1901 and 1902 and 1903, practically to the 
same extent as they were in 1888 and 1889; therefore, the fact must be 
considered by the jury in estimating the damages to plaintiff's property 
in this suit and in ascertaining the contributing causes. If none of the 
injury is attributable to the defendant, then there can be no verdict 
against the defendant ; if only a part of the injury is attributable to the 
defendant, then the defendant is only liable for a part of the damage. 

In the orderly arrangement of matters in this case, and the ques- 
tions arising in it, I come next to the claim on the part of the defense 
that the plaintiff has been guilty of contributory negligence ; that after 
the flood of 1901, and especially after the flood of February, 1902, he 
had no right to place a stock of goods in the same basement knowing 
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what was likely to happen in successive floods. There is a condition. of 
things in cases of this nature where such a doctrine "might apply. On- 
this point you will have to take into conisderation the character of the 
storms that have visited the low lands and the flats along the easterly 
bank of the Lackawanna river. You hearoV the testimony of. the plaintiff, 
and of his witnesses, and particularly the testimony of Mr. Garrett 
Smith and of Mr. Slocurn and of Mr. W. W. Scranton and of Mr. John 
H. Fellows, as to the^ frequency, of the storms, as to the character of the 
storms, as to their magnitude, and the memory of some of these wit- 
nesses goes back to J844, and covers a period down to 1863, and then .'■ 
there is a gap in the testimony between that a/id 1888 and 1889. The 
testimony of the^ plaintiff and some of his witnesses is that the. storms 

» 

of 1901, iooifr and 1903 were similar in character to the storms that ■: 
came earlier, that came in the early- years before the steel plant was 
erected ; that they were the storms that came in the spring apd fall, with • 
the heavy rains of * the spring and with the rains of the equinoctial pe- "" 
riod in September and October ; in the spring, after the melting' of the 
snows, and may be late in the fall on account of .tHe filling up of the* 
brooks and the rivulets that contribute their share to the waters of the 
Lackawanna. Arid the conclusion is claimed, on account of the fre- 
quency of these storms from an early period-— claimed by the, plaintiff, 
I mean — ori account of the similarity 'of their character) being as great 
many years ago as they were in the list floods, in 1901, 1902 and 1963, 
that they were ordinary storrhs. It is true they were heavy storms, but 
tlfey were the storms that came with ,the seasons, that came in the spring 
and that came in the fall. The > fact that the low lands, the Scranton 
flats and the Slocum flats, were covered with water, is as much of an 
indication of the fact that the low grounds would account for it as it is 
an indication that the storms were unusually heavy." If the floods com- 
plained of in this case were caused by the ordinary storms that ewefry 
man might expect from year to year, if, as the plaintiff claims, the, 
storms of 1901, 1902 and 1903, and the floods that came at that time, 
were ordinary .storms, ordinary floods and similar in character to what 
he had seen year after year, and for a long period of time, then, of 
course, as a prudent man, he ought to have expected, he ought to have 
anticipated them. A man is only bound to anticipate what is ordinary, 
what is usual, what'is liable to happen in the regular course of things 
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or in the regular course of the seasons. Now, then, if the plaintiff and 
' his witnesses and the testimony of some other persons is correct on 
this point, that these storms were ordinary storms, although the lands 
were flooded, then you may apply the doctrine of contributory neg- 
ligence, because a man is bound to anticipate that which ordinarily hap- 
pens and is ordinarily to be expected. While he could recover, un- 
doubtedly, -without applying that principle, for the flood of 1901 — that, 
of course, the doctrine of contributory negligence cannot be used 
.against — but you must consider it, if these storms were ordinary and 
such as were to be expected by a reasonably prudent man, in connection 
with the floods of 1902 and 1903, Now remember you cannot consider 
the' question of contributory negligence unless you find they were such 
floods as this plaintiff, as a reasonably prudent man, ought to have an- 
ticipated and expected; because a man cannot, knowingly, place his 
property x especially personal property, in the same place the second and 
the third and the fourth time knowing that it is liable to happen. But I 
cannot convince myself that if these storms were extraordinary that 
this plaintiff or anybody else was bound to anticipate fiieni. I do not 
see how the" most prudent man can be expected to anticipate an act of 
Providence, or an act of God, as has been mentioned here. An extra- 
ordinary storm is not an unusual storm; that is not the test; but it is 
the storm that a reasonably prudent man cannot expect and does not 
£n$cipate. It, may come every year, it may come once in five years, it 
may come once in ten years, but, like the ^hurricane and the tornado and. 
the cyclone, nobody knows when it is to come. , And I do not consider 
t^at, so far as< extraordinary storms, are * concernedl, the doctrine of 
contributory negligence' applies. So I therefore say that should you 
consider, these storms the ordinary storms that come in the spring and 
fall, then the plaintiff should hoi have continued tp place goods in the 
basement, which would; in the ordinary course of the seasons, b'e*open 
to injury by floods. . 

I had intended discussing with you the difference between, an or- 
dinary and an extraordinary storm or flood. I think I have already dis- 
cussed it in considering the question of contributory negligence, and I 
say again that it is not the unusual storm that is an extraordinary storm, 
but the unexpected, one that no' man could reasonably anticipate ; that is 
> extraordinary storm. ' 
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I come now to the most important part of the .case. Is the defend- 
ant liable in any way, or in any appreciable degree, for the injury caused 
to the plaintiff's property ? Or was the injury produced by other causes, 
by other agencies ? You heard the testimony of the plaintiff and of his 
witnesses. Many of them have sworn that the defendant filled the 
channel of the Lackawanna river, some say one-half of its width, and 
some say two-thirds ; they vary in their measurements. You have heard j 
the history of the building of the steel mill, beginning, I think, in 1881, ■■- 
and its operation from the time they began to manufacture -rails until 
1 89 1, the time that they sold out to the Lackawanna Iron 'and Steel. 
Company. You heard the testimony as to the graduaVencroachment on 
the fiver bed by the dumping, of slag, cinders andjafches along .the bank 
of the river and into the river, and that this narrowing of the channel, 
.at least in part, caused the water\to flow back on the plaintiff's property. 
I need not go over tha.t testimony in detail; I am only calling your at- 
tention, to the character of it in substance, but without particularising 
any further this is in substance the claim of the plaintiff. The defense 
say that outside of the defenses of a legal character, the defendant is not 
liable, and claim tjiat other causes have intervened to cause the damage 
to the plaintiff's property. You should first consider, in taking up this 
branch of the case, the location of plaintiff's property. It is unquestion- 
ably situated! on what is known as the low lands' in its relation to the 
Lackawanna river. All that - property, South -Wyoming avenue and 
South Washington avenue, all <jthe way up, I think, to Cedar avenue, has. 
been flooded sometime or another; it was flooded in 1844 and 1846, and 
at different times; so when this plaintiff bought this property on South 
Washington avenue he knew that he was going to occupy property 
that was 5 on low ground, nqt exactly the lowest part of the ground but 
on low ground, and that he could reasonably anticipate that when the 
floods of spring and fall would come that the water would flow over the 
property, because that had been the history of the Lackawanna river 
previous to the time of his purchase and afterward. And the law is 
that a man that builds or buys property which is liable to be flooded 
from time to time, -assumes the risks of the location, and he cann6t 
complain if he is. injured unless other causes contribute to the injury. , 
I need not call your attention at length to the conditions many years 
ago. I have gone over the testimony of some of these witnesses, and I 
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find that in 1844, 1846, 1850, 1856, 1859, i860 and 1863, and since, but 
those years particularly, the flats were flooded, at one time even the 
upper flats were flooded, away back to Cedar avenue ; that I understand 
is back of* South Washington avenue and of South Wyoming avenue; 
flooded from Roaring Brook down ; sometimes, as one of the witnesses 
said, like a lake, and reaching all the way to the back streets. Now this 
is a circumstance to be considered by you. If a man wants to be safe 
from floods he wants to build on pretty high ground, but if he volun- 
•tarily chooses the low lands and has reason to anticipate that the floods 
of spring and fall will overflow his lands, and- he builds or buys with his 
eyes open, he runs the risk of the location, unless, as I have said, some 
other foreign cause, some other outside agency contributes in producing 
ihe injury." 

Another circumstance you may consider before I come to the, main 
part that I have referred to ; it connects itself with the suit against the 
Central Railroad of New Jersey.- What was the plaintiff's position at 
that time ? "Whatever the defendant had done to narrow the channel 
had been done at that time. .1 think that is a conclusion that is fairly de- 
ductible from the evidence in this case, although the question is for you 
tp decide, The question is asked, why didn't the plaintiff sue the Scran- 
tbn Steer Company at that time for any injury that he suffered in 1888 

" and 1889? This is the question that is asked by the defense, and they 
base an argument -upon it. Why did he Sue the Central Railroad Com- 

• pany only? Was he then of the belief that the defendant .had caused 
him no injury .in tjiose floods? The. defendant claims that you should . 
consider this fact. You may do so, but you must remember .that the 
plaintiff is not a lawyer and that he naturally .followed the advice of his 
lawyer, and no man is chargeable with anything except that which he 
knows and does himself. This circumstance should not operate against 
the plaintiff unless he had a full knowledge of the whole situation; 
nevertheless, you may consider it with the other circumstances in the 

' case.. ^ V •••"'; . 

Now I come to the other alleged causes which the defendant 
claims have contributed to the plaintiff's injury and account for the 
whole of it : First, the building of the Central Railroad, arid the embank- 
ment which starts opposite the Roaring Brook caused a part of the 
plaintiff's injury. This is the claim of the defense." You must consider 
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it This embankment, according to some of the testimony, is out in the 
bed of the river fifty feet from the westerly side of the river; the em- 
bankment is 850 feet long and about ten feet high. In addition to that, 
and in connection with the same railroad, you have the Central Railroad 
bridge that was built at an acute angle with piers across the Lackawanna 
river, forming, according to the testimony of some of the witnesses, a 
dam, and causing the water to flow back. Did these constructions con- 
tribute to the plaintiff's damage, in whole or in part? What is your 
answer to that question ? That is a question you must consider. 1 

Again, a large amount of testimony has been brought out both in 
the cross-examination of the witnesses for the plaintiff and in the direct 
examination of the witnesses for the defendant, in regard to the filling 
at the McGinnis property. Much importance is given by the defense 
to this fact It has been fully described to you, the character of the fill- 
ing, the extent of the filling and the nature of the foreign matter that 
has been dumped from time to time on that spot, and this at the mouth 
of the Roaring Brook. The claim of the defense is that this caused 
most of the trouble to the plaintiff, deflecting the course of the water, 
and in combination with ihe embankment on the other side which en- 
croached upon the. bed of the river, throwing the water in the direction 
of the plaintiffs property. This is for you to consider. 

Then again, it is claimed that the filling of the east channel of the 
river at the Central Park island; the obliteration of it, compelling the 
water to go through- the western channel, thereby diminishing the caiv 
rying power of the river at that point, has contributed to the plaintiff's 
injury. Did it have that effect ? Is the' testimony of the defense correct 
upon that point? That was not done by the defendant; it. was done by 
someljody else ; but did it cause the injury, or did it contribute in part to 
the injury, or did this cause, in conjunction with the other causes claimr 
ed by the defense, produce the whole of the injury, or has this der 
fendaht contributed to a part of the injury? 

An important fact that has been developed in this case is the der 
posits of culm and dirt, ashes, garbage and foreign matter,' that have 
accumulated in the Lackawanna river, especially during the last five or 
six years. You heard the testimony of the city engineer as to the num- 
ber of washeries and collieries from the Roaring Brooje to the city line. 
I think he gave them as sixteen in number, and in estimating the quan- 
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tity of culm tnat is deposited in the water, especially from the washeries, 
he said at least forty* thousand tons a year from one of the washeries 
was deposited in the Lackawanna river ; and the result was the gradual 
filjing up of the bed of the river, an incrustation of this matter so as to 
form a kind of an amalgam, cemented matter, at the bottom of the 
•river, thereby gradually, from year to year, raising 1 the bed of the river 
and retarding the flow of the water, and thereby, of course, causing the 
water to go somewhere else. This is an important circumstance; it h$s 
been fully described to you by the witnesses^ And in connection with *, 
this circumstance I have no doubt you will consider another. It seems 
to be conceded in this case, and I do not see how it happened, but that 
is the evidence, that from 1889 to 1901, a period of twelve years, there 
were no floods to injure the properties on the flats' on the easterly side 
of the Lackawanna river., I do not understand that to mean that there 
were no storms, because in the nature of things there must have been 
hig;h water, there must have been storms in the spring and in the fall, 
but you have the evidence here uncontradicted that from 1889 to 1901, a 
period. of twelve years,, as I have said, there was no over-flooding of the 
plaintiff's land .or of the lands in his vicinity. Why was that? Has 
anything happened since 1900, or in the last six years, to account for the 
floods of 1901 and 1902 and 1903? The defendant did nothing since 
1 89 1, because the defendant has been out of the possession of the prop- 
erty from that time. Why was there such a period of exemption from 
floods? The argument made by the defense is that something must 
have. been done by somebody else since that time, and especially in the 
last six years, to cause the flooding of the low lands along the eastern 
bank of the river in 1901, 1902 and 1903. That is the argument. What 
was it that changed the conditions? Does the McGinnis filling account 
.for it? Do the deposits of great quantities of culm and refuse account 
for it? t Dpes the fact that the Lackawanna river is a sewer for the 
whole city of Scranton account for it? The defendant says tljat these 
causes account for the overflowing and nothing else. Now these are all 
matters for you to consider. 

I have only very briefly gone over some of the facts You are to 
consider all the testimony* But I have endeavored, to classify the testi- 
mony and to call your attention to the salient features of. the case. I 
have endeavored to lay the law down for you so that you can apply 
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the law as given to you by the court to the facts as you find' them from 
the testimony. I want you to consider the case carefully ; I want you to 
render an intelligent verdict, such as will be sustained by the law and 
the evidence. If you are fairly convinced that the defendant is responsi- 
ble for any part of the plaintiff's injury, you must ascertain the amount 
of damage in the best way you can. If you believe that the defendant 
is not responsible, and that some other intervening agency or agencies 
caused the' overflowing of the plaintiff's land in 1901, 1902 and 1903, 
then your verdict will be for the defendant. If you find for the plain- 
tiff you will find for a sum certain, allowing a certain amount as dam- 
ages for the detention of his main damages, such amount as you think 
proper, but the amount not to exceed the legal rate of interest. 

• If you find a verdict for the plaintiff it will be taken subject to the 
following reserved point: The undisputed evidence 'showing that the 
Scranton Steel Company sold its mill, plant and land to another corpor- 
ation, to wit., the Lackawanna Iron and Steel Company, in February, 
1 89 1, and at that time delivered full and complete possession of its 
property to the latter corporation, and it also being undisputed thajt 
previous to said date the Scranton Steel Company had done all that it 
had done in 'encroaching upon the bed of the river along the line of its 
plant, and that these encroachments were visible upon the ground; 
under these facts the question of law is reserved as follows: If the 
court is of opinion that the Scranton Steel Company is not legally liable 
in this suit judgment to be entered for the defendant. 

•That is in case you find a verdict for the plaintiff. If you find for 
the defendant you will say -simply, we find for the defendant. 

I have been asked to charge you on points of law by counsel on 
both sides. That is a right they have; they have* the right to ask the 
judge to instruct you specifically on any point of law that they want 
you to be instructed upon. I will first read the plaintiff's points : 

I. If the jury find from the evidence that the plaintiff, Hartman, 
brought suit against the Wilkes-Barre and Scranton Railway Company 
prior to 1900 to recover for the damages sustained from floods of 1888 
and 1889, and that there was no trial of that case, but that it was settled 
out of court, the amount received in such settlement being in the nature 
of a compromise, cannot in any manner be allowed to affect the amount 
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of damages Hartman may recover in the present case against the Scran- 
ton Steel Company. 

« > — 

Answer of the Court: I have already instructed you on this ques- 
tion in my general charge, and I affirm (the point 

IL If the jury find from the evidence in the case that the defend- 
ant company wrongfully placed obstructions in the river which caused 
injury to the plaintiff, or contributed to his injury in ordinary stages of 
water, or in ordinarily occurring floods, then the defendant is liable 
for the damages caused by such obstructions. 

Answer of the Court : This point is affirmed. " 

III. If the jury find that the plaintiff's property was inundated 
■and injured by a flood or floods such as can be considered extraordin- 
ary, still the defendant may be held liable in damages unless such flood 
was of such an dveYwhelming and destructive character as to produce 
th£ injury of its own force, independently of any contributing and' 
producing cause by the defendant. 

Answer of the Court: This point is affirmed with the following 
qualification: If the extraordinary flood is of such magnitude as to 
cause the whole damage, the defendant would not be liable, nor would 
the defendant be liable unless its act contributed to the result to som* 
appreciable and ascertainable extent 

IV. An extraordinary flood is hot simply an unusual flood that 
does not occuf often, but it is a flood which an ordinarily prudent man 
in tfie exercise of reasonable judgment would not expect to occur at all. 

Answer .of the Court: This point is affirmed. 

V. The defendant company having shown that within the memory 
of her own living witnesses many floods have occurred in the Lacka- 
wanna river prior to. 1900 of at least equal volume to the largest of 
tfyose occurring in 1901, 1902 and 1903, and that in some instances the 
said floods occurring prior to 1900, and within the memory of said de- 
fendant company's living witnesses, were the; largest such witnesses 
have ever known, the jury may find that said floods of 1901, 1962 and- 
1903 were suc*i as a prudent, man might reasonably have expected to 
occur. 

Answer of the Court : The facts stated in this point are for the 
consideration of the jury. From these facts the jury may draw such 



LACKAWANNA JURIST. 353 

inferences as appear reasonable to them. The jury may draw the in- 
ference suggested in the request. I do not. consider- the request as one 
asking for legal instruction, but such as it is I affirm it. 
The defense request me to instruct you as follows : 

I. Upon the, whole case the verdict must be for the defendant 
Answer of the Court : -This point is refused. ' 

II. Under the undisputed testimony there is no evidence that the 
Scranton Steel Company committed any trespass whatever affecting 
the plaintiff's property -within six years last past. 

.Answer of the Court: I affirm this point 

III. There is no evidence in this case of any negligence on the 
part of the defendant which was the proximate cause of the injury com- 
plained of. 

Answer of the Court : This point is refused. 

IV. The undisputed testimony in this case establishes the fact that 
the Scranton Steel Company sold and conveyed its entire plant to the 
Lackawanna Iron and Steel Company by deed dated the 26th day of 
February, 1891 ;.that the alleged encroachments upon the river on the 
part of the Scranton Steel Company were obvious and apparent to its 
grantee, the Lackawanna Iron and Steel Company, when it took pos- 
session' of its property ; that on the aforesaid date the Scranton Steel 
Company delivered up the entire possession of the property, and from 
that time to the. present time had no dominion or control over it. There- 
fore there can be no verdict against the Scranton Steel Comj .ny in this 
case. 

Answer of the Court : This point is refused. 

V. Upon all the questions in this case the plaintiff has the burden 
of proof; he assumes this in bringing his suit, and before he can ask 
you to find a verdict in his favor, he must satisfy you by the fair weight . 
and .preponderance of the credible testimony upon every material alle- 
gation he has made, otherwise the" verdict must be -for the defendant. 

Answer of the Court : This point is affirmed. 

.VI. Unless the plaintiff has convjnced you by the fair weight of 
the testimony that the defendant's work along the Lackawanna river 
was such as to obstruct the flow of water therein at times of ordinary 
floods, and such as were to be reasonably anticipated by it, plaintiff 
cannot tecover. 
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Answer of the Court : I have already stated to you that an extra- 
ordinary flood is -not simply an unusual flood, but it is such a* flood that 
the ordinarily prudent man in the exercise of reasonable judgment 
would net expect to occur at all, . If the floods of 1901, 1902 and 1903 
were of' such character and were so overwhelming of their force as to 
cause .the injury complained of in this case, the plaintiff cannot recover. 
Thus qualified the point is affirmed. 

VII. If you should find that the floods of 1901, 1902 and 1903 
were extraordinary, the defendant would not be responsible for the in- 
juries, if any, sustained by the plaintiff upon his property, no matter 
how much of a curtailment of the channel of the river it is responsible 
for. 

~ Answer of the Court : I answer this point thus : I must qualify 
,this point. Even in the case of an extraordinary flood the defendant 
may be liable if its act concurred to an appreciable, definite or ascer- 
tainable extent to produce the injury. .If the injury was caused by the 
act of God; independently of the acts of. the defendant; or, in other 
words, if the filling in of the channel by the defendant, in case this .was. 
done, had nothing to do with the overflowing of plaintiff's land in the 
years mentioned, the plaintiff is not entitled to recover. In determin- 
ing whether these'floods were ordinary or extraordinary the jury should 

» ■ " - 

consider the history and character of' the Lackawanna river, and the 
character of the storms in this region of the state ; also, what might be 
expected from this stream", considering the topography of the adjacent 
territory, as well as the extent and magnitude of previous floods. As 
drawn the point is refused, but as it states a part of the law you must 
consider my answer to it. 

VIII. Under any view as to the causes of the floods affecting 
'plaintiff's property, he can recover only the damages he sustained, if 

any; by the flood of December 15, 190 1, for he is chargeable with con- 
tributory negligence as to all other and 'subsequent floods. 

Answer of the Court;: This point is refused, because I think the 
question of contributory negligence is for the jury under the instruc- 
tions that I have given you in my general charge. 

IX. The primary question for you to consider in this case is, what 
was the cause, or if more than one, what were the causes of the floods 
into and upon plaintiff's premises, the immediate and proximate causes. 
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If you find these causes are not associated with defendant's work along 
the Lackawanna river, you need go no further, and it will be your 
plain duty to find a verdict for the defendant. If you should find its 
work was a contributing factor, from the fair weight and preponder- 
ance of the testimony, and the plaintiff must satisfy you of this, then 
you must inquire as to how many other contributing factors, if any, ap- 
pear in the case from •> the same consideration of the evidence; and if 
you should reach this question, you will have to apportion between the 
causes you find were the contributing factors causing plaintiff's loss and 
the part you determine defendant contributed, and it is only for that 
part or proportion that you can find a verdict, if any, against the de- 
fendant. 

Answer of the Court : This point is affirmed. 

X. Unless the plaintiff has satisfied you, and all of you, by the 
fair weight and preponderance of the testimony, that the defendant's 
work along the Lackawanna river was a contributing factor and proxi- 
mate cause of the injuries of which he complains, he cannot recover. 

Answer of the Court : I affrm this point. 

XI. Even if he has done this, he is limited in his recovery to that 
part or proportion of the results of the floods upon his premises as he 
has shdwn by the fair_ weight of the evidence to be traceable to de- 
fendant's work. 

Answer of the Court : This point is affirmed. 

XII. Under any possible view of the plaintiff's evidence, the max- 
imum that can be claimed as against the defendant is such damage, if 
any, as is traceable under the fair weight and preponderance of the 
evidence to its work and construction along the Lackawanna river, and 
if the evidence shows that its work contributed or was the proximate 
cause of the plaintiff's injuries, then the question arises as to what ex- 
tent If you find to any extent, then you must apportion between the 
causes you find from the weight of the evidence were the contributing 
factors, and the part or extent which you determine defendant con- 
tributed, and it is only for that part or proportion that you would be 
justified in finding a verdict, if any) against this defendant. 

Answer of the Court : I affirm this point. 

XIII. The plaintiff, as well as many of his witnesses, having testi- 
fied that the curtailment of the river channel by defendant was com- 
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pleted in 1888 and 1889, anc * that for a period of at least twelve years 
thereafter there were no floods causing damage to his property in any 
way, although the storms during that period were as severe and of the 
same character as those causing the floods of 1901, 1902 and 1903, he 
practically says that the defendant's curtailment of the river channel 
was not the cause of the floods of 1901, 1902 and 1903, and you wou/d 
be justified from his testimony in looking elsewhere and for .other causes 
to account for the floods and his damage thereby, of which he complains 
in this case. 

Answer of the Court : This point does not ask for instruction of a 
legal character. The facts stated in the point are to be considered by you. 
It is not for me to state what inferences you should draw from these 
facts. .The inferences should be natural and reasonable. It is for you 
to determine whether the cause or causes of plaintiff's injury are to be 
found elsewhere than in the acts of the defendant This explanation 
is a sufficient answer to this point. Technically I refuse it, but I want 
you to consider my explanation. 

XIV. , These other causes appear in both plaintiff's and defend- 
ant's side in this case, and the burden resting upon the. plaintiff to satisfy 
you by the fair weight of the evidence that defendant's work along the 
river was a contributing factor to the floods of 1 901, it is for you to say 
whether he has not himself eliminated defendant's work as a factor, and 
furnished evidence that satisfactorily accounts for these floods upon 
other and more distinct grounds than the work of the defendant, of 
which he complains in this cse. 

Answer of the Court: This point is affirmed, because it simply 
leaves the question for you. 

XV. It is the duty of the jury to find the facts from the evidence, 
and having found them, faithfully to apply the law • as given by the 
court, without any reference to the consequence to either party. The 
defendant, as well as the plaintiff, is entitled to the conscientious con- 
viction of each individual juror acting for himself. 

Answer of the Court : This point is affirmed. 

XVI. There can be no recovery for any new cause of action, ac- 
cruing after the bringing of this suit. 

Answer of the Court: So far as it is applicable to this case this 
point is refused. The principle of law therein stated is correct in a 
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proper case. In the present case the notice given under the act of as- 
sembly allows the plaintiff to give evidence of damage from floods up 
to the time of trial. This includes the two floods of 1903. 

Before the rendition of the verdict in the above stated case the 
counsel for the plaintiff and* for the defendant execept to the charge of 
the Court and to the answers to the points, presented, and request that 
the same may be reduced to writing and filed, which has been done by, 

H. H. COSTON, 
Court Stenographer. 

Correctly reported and order filed, 

H. M. EDWARDS, P. J. 

At 1 45 P. M., December 3, I904, the jury comes into court and, 
asks certain questions through the foreman. 

First Question. If we come to the conclusion that the floods of 
1901, 1902 and 1903 were extraordinary floods can we then find against 
the defendant? 

Answer : If you find the floods to have been extraordinary, the 
.defendant might still be liable in damages, provided you also find that 
the defendant's obstruction of the river channel contributed to the 
plaintiff's injury in any appreciable degree. I explained this in my 
general charge and I. cannot add to my instruction. If an extraordinary 
flood "by its overwhelming character arid by its own force, without any 
concurring cause, produced the injury, there could be no recovery. 

Second Question. Are we to consider the erection of the slag wall 
as r a fact in this case? .„ ^ 

Answer : Not as far as the defendant is concerned. The slag wall 
was built after 189 1. The only possible bearing, the erection of the slag 
waircan have in this case -is on the question whether it might not have 
in part contributed to the plaintiff's damage. The defendant is not to 
be charged with the erection of the slag wall. In this connection you 
must cdnsidef that there is testimony showing that the erection ef the 
slag wall was a benefit, and not a detriment to the river. At any rate, 
the defendant had nothing to do with it. 



The increase of stock is held, in Cooke vs. Marshall (Pa.) 64 L. R. 
A. 413, not to be within the implied powers of a corporation. 
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In the Court of Common Pleas of Lackawanna County No. 813, Sep- 
tember Term, 1902. 

RULE FOR A NEW TRIAL. 
Jacob Hart man vs. The Scranton Steel Company. 

In cases where the testimony fs voluminous there are two ways In which the 
trial judge may Bubmit the matters in controversy to the Jury. He 
may charge generally as to the law, affirming, refusing or qualifying 
the points submitted on both sides and stating the contentions of each 
party, but without specific reference .to the- testimony. .Or, he may 
classify, and analyze the evidence, going over it at some length, group- 
ing facts of a cognate character, and stating' the law' applicable to 
each group. In doing this the trial judge may mis-state some item t>f 
evidence; or, he may omit some fact which is .considered material by 
one side, or the other. In such a contingency it is "the duty of counsel 
to call the attention of the court to such mis-statement' or omission 
before the jury retires. " 

The appellate courts have very properly held that where the material ques- 
tions of a case have been fairly, -intelligibly, and on the whole, cor- 
rectly, presented to the Jury, error will not lie because of slight or 
immaterial inaccuracies or mis-statements, especially if the attention 
. of the court has not been called thereto with a request for modifica- 
tion or correction. 

Messrs. A. A. Chase and J. W. Carpenter for plaintiff. 

Messrs. Willard, Warren & Knapp for defendant 

Opinion by Edwards, P. J., January 12, 1905. 

The court and jury were engaged for nearly two weeks in the trial 
of this case. The testimony and the charge of the court cover about 
700 typewritten pages. In cases where the testimony is voluminous there 
are two. ways in which the trial judge may submit the, matters in con- 
troversy to the jury. He may charge generally as to the law ; affirming, 
refusing or qualifying the points submitted on both sides and stating the 
contentions of each party, but without specific reference to the testi- 
mony. Or, he may classify and analyze the evidence, going over it at 
some length, grouping facts of a cognate character, and stating the law 
applicable to each group. In doing this the trial judge may misstate 
some item of evidence ; or, he may omit some fact which is considered 
material by one side or the other. In such a contingency 1 it is the duty 
of counsel to call the attention of the court to such misstatement or 
omission before the jury retires. The appellate courts have very prop- 
erly held that where the material questions of a case have been fairly, 
intelligibly, and on the whole, correctly, presented to the jury, error will 
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not lie because of slight or immaterial inaccuracies oil misstatements, 
especially if the attention* of the court has not been called thereto with 
a request for modification or correction. The reason of our reference to 
this rule of law or practice will appear further on in this opinion. We 
shall now proceed to consider the reasons assigned for a new trial. 

1. "It appearing from the evidence that plaintiff's action against 
the Central Railroad Company of New Jersey was for damages from 
the floods of 1888 and 1889, and that since those floods and prior to the 
floods of 1901, etc., some of the piers of said Central Railroad bridge- 
had been removed, -the court erred in admitting evidence of suit against 
said railroad company and of the compromise following that suit." 

In considering this reason it should be undertsood that the de- 
fendant if liable was liable only as one of several independent tort- 
feasors who had narrowed and obstructed the channed of the Lacka- 
wanna river. The case was tried on this basis. Whether these tort- 
feasors were two or three or half a dozen is immaterial. It was not 
claimed that the Scranton "Steel Company was liable for the whole 
damage suffered by the plaintiff. On this point we used the following 
language in our charge to the jury : 

"The plaintiff is not necessarily entitled to his whole damages from 
this defendant, the Scranton Steel Company, even if you should find 
a verdict. in his favor. The defendant is chargeable only for the part 
of the damage it has caused. If any other agency or person or corpor- 
ation has done something to cause the overflowing of the plaintiff's 
land to his injury, each such agency or person or corporation is liable 
for the share of the injury he or it has produced. The law is clear on 
this point. Independent trespassers or- wrong-doers are severally, not 
jointly, liable for their acts, although the general consequences of their 
independent operations have become united in one result. You may, 
after, considering all the evidence, come to the conclusion that the Jer- 
sey Central Railroad, the embankment, and the Central Railroad bridge, 
were the. cause of all the injury to the plaintiff's property, or of the 
greater part of the injury or of a lesser part. Or, you may find that the 
filling at the McGinnis property caused some^or all, more or less, of the 
damage. Or, you may find that the obliteration of the east channel of 
the Lackawanna river near the Central Park island has caused the re- 
sults complained of in this case, or a part of them. Or, that the deposits- 
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of the culm and refuse and ashes and foreign matter for the past six 
years or more have causec* the trouble complained of by the plaintiff 
in this case. If you should find that any of these causes, or all of them, 
account for the damage to the plaintiff's property, then you cannot 
charge any part of the damages to the defendant. The defendant is 
• responsible only for its own wrong, not for that of anybody else." 

In. logical order, after the foregoing instruction to the jury, came 
the question of a former suit by the plaintiff against the Central Rail- 
road of New Jersey, which resulted in the settlement with the Wilkes- 
Barre and Scranton Railroad Company. The latter company had bujlt 
the railroad which it was claimed had narrowed the channel of the river. 
The plaintiff had suffered injury to his property from the floods of 1888 
and 1889, and he brought his suit against the railroad company. In the 
settlement with the company he released all future damages. Con- 
sidering the fact that the obstructions placed in the river by the railroad 
company were of a formidable and permanent character and that these 
•obstructions — railroad, embankment and bridge — unquestionably were 
important factors in the causing of any future overflowing of the low- - 
lands, including plaintiff's property, we do not see how we could ex- 
clude the fact that the plaintiff had sued the railroad company and had 
recovered compensation for any injury that he might suffer in the 
future by reason" of the wrong done by the railroad company, The suit 
against the railroad company with the release of future damages was 
a fact to be considered by the jury on the question of the liability of thfe' 
Scranton Steel Company for all, or only a part, of the damages caused 
the plaintiff by the floods of 1901, 1902 and 1903. We were, neverthe- 
less, careful to instruct the jury as to the value to be given this testi- 
mony, and in our charge on this point we used the following language : 

"This brings us to the suit of the plaintiff against the Central Rail- 
road of New Jersey, and the settlement with the Wilkes-Barre and 
Scranton Railroad Company. I want to explain to you the purpose 
of this evidence, and why it was admitted : It was admitted because it 
was a recognition on the part of the plaintiff that the railroad company 
had caused him damage and might cause him damage in the future. 
That is the purpose for which this evidence was received. Taking the 
suit itself, and the paper signed by the plaintiff in the settlement of the 
suit — -the paper which you have heard read in this case — it amounts to 
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a recognition and a declaration on the part of the plaintiff that this 
railroad company "had damaged him through the floods of 1888 and 
1889, an( * were liable* to do so in the. future, because he releases all fu- 
ture damages as weli as past *and present. But the fact that he re- 
ceived a thousand dollars in settlement of that case is a mere incident : 
it is not to be considered by you ; it was a compromise, and whether the 
company paid him one hundred dollars or a thousand dollars or five 
thousand dollars would make no difference ; the amount received in that 
way, on a compromise, cannot be used against the plaintiff in this case. 
It was necessarily a part of the transaction and was bound to come out 
in the .evidence ; I caution you not" to consider that fact, but only to use 
that evidence to show that, in the view of the plaintiff himself there 
might be another cause for tjie damage which he suffered in 1901, 1902 
and 1903. The obstructions placed by the railroad company were in the 
channel in 1901 and 1902 and 1903, practically to the same extent as they 
were in 1888 and 1889; therefore, the fact must be considered by the 
jury in estimating the damages to plaintiff's property in this suit and in 
ascertaining the contributing causes. If none of the injury is attributable 
tp the defendant," then there can. be no verdict against the defendant : if 
only a part of the injury is attributable to the defendant, then the de- 
fendant is only liable for a part of the damage." 

We have devoted considerable time to -the consideration of plain- 
tiff's first reason for a new trial, because we consider it to be the only 
one requiring extended discussion. The other reasons, nearly all, are 
of a more or less trivial character. 

We shall refer briefly to some of the other reasons. . 

2. "Court erred in charging the jury that the obstructions placed 
by the railroad company were in the channel in 1901, 1902 and in 1903, 
practically to the same extent as they were in 1888 and 1889." 

There should be no fault found with this instruction. It is strictly 
true that the obstructions mentioned were "practically" the same. 
Plaintiff claims that one or two of the piers of the railroad bridge cross- 
ing the river had been removed before 190 1. This, is correct, but the 
removing of one or two piers made very little difference in the situation. 
The main obstructions placed in the river by the railroad company were 
the railroad itself, the embankment and the bridge. The embankment 
consisted of a wall of solid masonry, ten feet high and 850 feet long, 
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built probably fifty feet out in the bed of the river — a permanent, serious 
and unwarranted encroachment on the bed of the river. The removal 
of a pier or two was a slight circumstance considering the formidable 
character of the obstructions as a whole. 

3. The following definition of an extraordinary storm is com- 
plained of,* "An extraordinary storm is not an unusual storm; that 
is not the test ; but it is the storm that a reasonably prudent man cannot 
expect and does not anticipate." 

This sentence is taken from the charge without giving the con- 
text. We said much more than is quoted as to what constituted an 
extraordinary storm. Inadvertently we left out the word "simply" 
before the word "unusual." We intended saying, "An extraordinary 
storm is not 'simply* an unusual storm." But this was fully corrected 
in plaintiffs fourth point and the answer thereto, as follows : 

"An extraordinary flood is not simply an unusual flood that does 
not occur often, but it is a flood which an ordinarily prudent man in 
the exercise of reasonable judgment would not expect to occur at all." 

"Answer of the Court : This point is affirmed." 

This third reason strikes us as extremely hypercritical. 

We pass now to the 12th reason for a new trial. 

When the jury came in for rurther instructions they inquired as 
to the "slag wall" built along the easterly bank of the Lackawanna river. 
We stated in answer to their question, inter alia, that the slag wall was 
built after 1891, and it should not be considered so far as the defendant 
was concerned. It is now claimed that this was error. On this point 
we state. first that according to the undisputed testimony the Scranton 
Steel Company sold out" its whole property to another corporation in 
January, 1891. The deed .is dated July 26, 1891, but possession was 
given January^ 1st. After this date the defendant company had no right 
or interest in, or control over the steel plant. The "slag wall" was un- 
questionably built after 1891. But, says counsel for plaintiff, there was 
some testimony that a part of the wall was built before 1891. There 
was some hazy and vague testimony to this effect. In our judgment it 
did not amount to a scintilla. The evidence of Mr. Dunning that he 
saw the wall there in December, 1901, during one of his surveys, does 
not help the. plaintiff, because the point is that the wall was not built by 
the defendant, who sold the property in January, 1891. In discussing 
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the value and weight to be given to testimony of witnesses, who by 
reason of opportunities are in a position to give clear and accurate 
testimony on any given subject, as compared with the vague surmises 
of witnesses who depend upon their memory, in' a general way as to 
matters occurring many years agp, we said to the jury : 

"Let me give. you an instance, again, which appears in this case: 
For quite a while in the progress of the case it did not at all appear clear 
to me when the slag wall was built along the easterly bank of the Lacka^ 
wanna river and along the* plant of the Scranton Steel company. But 
- when all the testimony was in, and when the men had testified who 
knew all about it and could give the exact date, then it. appeared very 
clear that this slag wall, the .whole of it, was built after 1891. That 
. fact did not appear clear to me until I got what I have been designating 
accurate, clear, positive testimony. I only give you that as an illustra- 
tion that the testimony of one man who knows all about a subject and 
knows it well and knows it accurately, is worth the testimony of a dozen 
men who only have a hazy knowledge or recollection about the same 
matter. I think you may concede in this case that all- the witnesses are 
honest. It may be that some of them are biased by some interest in the 
result of : this case and its bearing possibly on other cases, but. as a 
general proposition this is one of the cases where the jury may/ as a 
general rule, 'concede that "all the witnesses are- honest. But you must 
remember that the most convincing testimony- comes from the witnesses 
who have had the best opportunities for observation." 

. Finally, on this point, the overwhelming testimony shows that the 
"slag wall" was built a long time after' January, 1891, when the defend- 
ant's connection with the steel plant ceased. 

The other reasons for a new trial need no discussion at our hands. 
As already stated some of them are of a very trivial character and 
refer to matters of an immaterial character. We have discussed the 
matters that we consider important in the case and are satisfied that the 
case was well arid properly tried, arid that the verdict is in accordance 
. with the law and the evidence. 

We therefore discharge the rule in this case and refuse a new trial. 
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In the Court of Common Pleas of Lackawanna County No. 10, January 

Term, 1905. 

■SITTING IN EQUITY. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW. 

Commonwealth of Pennslyz-ania ex rcl. L. M. Evans, Inspector of 

Mines, Etc., z's. The Morss Hill Coal Co. 

The rebuilding of a coal breaker, destroyed by fire, as speedily and prac- 
ticably as possible, brings tbe property' within the meaning: of tbe pro-. 

It IS different, however, where owners voluntarily and deliberately cease op- 
erations and strip the building of everything necessary to give It char- 
After such abandonment It must be treated as a new operation and. subject 
to the provisions of the suld act of June 2, 1891. 

Messrs. J. W. Carpenter and H. L. Taylor for complainant. 

Mr. M. E. McDonald for defendant. 

Opinion by Newcomb, A. L. J., January 9, 1905. 

This case was heard upon a rule for a preliminary injunction. At 
the hearing 1 the parties agreed that the case should be put at issue and 
disposed of as upon final hearing! Answer and replication have accord- 
ingly been filed, and I therefore, make the following finding of 
FACTS. 
i'i. . Li M. Evans, the complainant, is one of the mine inspectors of 
the Second Anthracite Coal Inspection District of Pennsylvania. .The 
colliery hereinafter mentioned is in the First Subdivision of the District 
and for purposes of state inspection is under his supervision. 

2. Tbe defendant company ;has lately become the lessee of a tract 
of coal land in Fell Township, having a building thereon which was 

- erected and formerly used for a breaker, but which has for five or six 
years piat been idle and out of use. The company proposes and is 
about to equip and put the breaker again in.operation for the purpose of 
preparing for market coal to be mined from said land. For this pur- 
pose steam power is required 
chinery necessary for the hois 

3. The breaker was last 
the present owners. When tr 
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removed the engine, boilers and machinery, leaving; nothing except 
the breaker building which included a boiler house. The breaker was 
built upwards of twenty years ago, and although once or twice de- 
stroyed by fire, has been in each instance rebuilt without delay. 

4. At the time the machinery was removed and the breaker put 
out of commission by the Franklin Company, there was a definite in- 
tention of abandonment so far as the gentlemen then interested in the 
company were concerned. The property is what is called "a small 
operation," and conditions were such that to yield any return, required 
the best management' of an operator who could give his personal atten- 
tion to it in all its details. These gentlemen not -being able to do this 
determined to cease mining. The machinery was taken out to save it, 
and 'the building left to await Ait uncertain event of a sale to someone 
who might be willing to renew operations. 

5. The boiler house (which is really both boiler and engine house) 
was so attached that in effect it formed an extension of the breaker. In 
the meantime since it has been out of operation it has suffered at the 
hands of trespassers. While the foundation and beds are practically 
in tact, the framework has been extensively broken and carried away. 
; The defendant's purpose was to restore the house and place its boiler 
and engine on the old beds in the same position as they were formerly. 
Before going ahead with the work they brought the matter to the at- 
tention of the inspector, who deemed it his official duty to test their 
right to have their boilers within one hundred feet of the breaker, under 
the provisions of the act of 2d June, 1801, relating to the safety of 

, persons employed in the anthracite mines, and he accordingly filed this 
bill.' 

6. There is no site on the tract one hundred feet distant from the 
breaker where it is practicable to locate a boiler house other than ground 
which is spoken of in the case as set apart or required for dumping 
waste and refuse. How much surface will be required for dumping can- 
pear whether the defendant's 
^stricted to dumping or not, 
: evidence,. but is not material 
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CONCLUSIONS OF LAW. 

i. The proposed location of the defendant's boilers is within the 
prohibition of the statute referred to which provi4es as follows: "It 
shall not be lawful to place any boiler or boilers/ for the purpose of 
generating steam, under nor nearer than one hundred feet to any coal 
breaker or other structure in which persons are employed in the 
preparation of coal : Provided, That this section shall not apply to boil- 
ers or breakers already erected." Sec. 2, Art V., Act 2 June, 1891, 
P.L. 187.. 

2. That the rule for preliminary injunction should be made ab- 
solute. 

3. The injunction should be made permanent and the defendant 
restrained from locating its boilers within one hundred feet of the 
breaker mentioned in the fourth paragraph of the bill. 

4. The defendant should pay the costs. 

DISCCUSSION. 

The facts in this case are not in dispute. The sole question is 
whether the conditions described in the foregoing findings bring the 
case within the proviso of the statute ; whether It is a case of a "breaker 
already erected," within the meaning of the proviso. The contention of 
the defendant is that in principle it is not essentially different from 
Com. vs. Smith, 4 C. P. Rep. 1 ; Com. vs. Vipond, 14 C. C. Rep., 357; 
and Com. vs. Price-Pancoast Coal Co., 5 Lacka. Jiir. in. To this view 
I cannot assent. , The distinguishing feature in each of these cases was* 
the casual interruption by fire of a going concern, which it was sought 
to rebuild as speedily as practicable. In such case to say that the prop- 
erty was not within the exception in favor of breakers already erected, 
would be to hold that the owner's right to continue operations in which 
his fortune might have been invested before the passage of the statute, 
depends upon his immunity from accident from the elements over which 
he can have no control. This no court would do in the absence 
of clear and positive legislative requirement. The reasoning of those 
cases is entirely satisfactory and fully vindicates the decrees there 
made, but the facts were fundamentally different from -those involved 
in this case. There the courts were dealing with an involuntary inter- 
ruption of mining, temporary in duration, arising from accident. While 
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a new structure had to be put up to replace the old, there was no breach 
m the continuity of the concern other than such asis liable to happen to 
every business having a plant that is destructible by fire. Here, on the 
contrary, the owners voluntarily and deliberately ceased operations, and 
stripped the building' of everything necessary to give it character as a 
coal breaker. There was no intention to resume operations. It is of no 
moment that they did not demolish the breaker building, but left f it 
standing with a view to a possible future sale of- the property to some 
one who might again use it for a breaker. The abandonment so far as 
they were concerned was definite and final. Whether it would ever be 
wanted by some other operator was an uncertain contingency. It might 
never happen. It wasn't hopeful enough to justify the employment of 
a watchman or care-taker. So, year after year, the building went to 
waste and decay aided not a little by the hand of the spoiler. The re- 
pair and re-equipment of such a property is quite a different thing from 
the immediate restoration of a breaker suddenly destroyed by fire, at a 
time when it was in full life and activity. After such abandonment it 
must be treated now as a new operation for the purposes of tins' act of 
assembly, which was intended to secure protection to persons employed 
in and about the coal breakers. * That being its pnrpose if the case were 
.doubtful t would resolve the doubt in favor of the personal safety of 
the Employe. But in my judgment it is free- from doubt. While the 
cases referred to are well considered and undoubtedly Gorrect, they rest 
upon construction rather than interpretation of the statute. I; am un- 
r willing to extend the exceptions of the statute by construcion beyond 
what is clearly warranted ;by its language viewed in the light of its jsujh 
ject matter and intent. 

Let a decree nisi be entered in accordance with the foregoing con- 
clusions ; exceptions, if any, to be filled sec. reg. . 



The building, sale, and repairing of vessels employed m commerce 
is held,' in Columbia Iron Works vs. National Lead Co. (C. C. A. 6th 
C.) 64 L. R. A. 645, to be within the provisions of a statute permittlnjg 
bankruptcy proceedings to be instituted against corporations engaged 
principally in manufacturing and mercantile pursuits. 
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In the Court of Common Pleas of Lackawanna County, No. 525, May 

Term, 1Q02. 

ACTION— SCIRE FACIAS. 

George F. Smith et at. Bxrs. vs. Henry Summerhill. 

It is the duty of a jury to attempt to reconcile the testimony on the side 
of both parties upon the theory that all of the witnesses are telling 
the truth, if it can be done. If, however, their testimony is a6 at va- 
riance, so absolutely contradictory, that the jury cannot possibly re* 
concile it upon the theory that both are telling the truth, then • tb* 
jury should consider the character and standing of th e witnesses, 
the manner of their testifying;, the manner they exhibit upon the stand 
as to willingness or unwillingness, as to zeal or otherwise, or as to 
anything else that might effect their credibility. After Buch consid- 
eration the j jury should give their credence to the witnesses they hon- 
estly and fairly believe told the truth and discredit those which they 
believe testified falsely. It is enticely a question for the jury to deter- 
mine which ones they will believe and which ones they will disbelieve. 

A judgment offered in evidence by the plaintiff which' is regular, the pre- 
sumption of law *g that it has not been paid; and unless the jury 
find that payment of the same* had been made from the fair weight and 
preponderance ot the testimony, the verdict of the jury must be in favor 
of the plaintiff. 

Messrs. Vosburg & Dawson, for plaintiffs. 

Messrs. Jobn,R. Jones and W. Gaylord Thomas, for defendant. 
December 29, 1903. 

CHARGE OF THE COURT. 
Delivered by Hdn. E. M. Dunham, P. J., Specially Presiding, December 
4, I9<>3. 

Gentlemen. of the. Jury: — Upon the 8th day of March, 1897, 
'Elias A. Smith entered a judgment in the courts of this county against 
Henry Summerhill, for the sum of $1375, u^on a judgment note given 
by Summerhill to him for that amount, payable in fourteen years, 
with interest from March 8, 1897. Upon the 8th day of February, 1898, 
Henry Summerhill paid to Elias, A. Smith — and it is admitted' by the 
plaintiff that it was so done — $1157.50 upon that judgment, leaving due 
upon the 8th day of March, 1898, as is admitted by all, the sum of $300 
upon that judgment. This judgment, you will remember, gentlemen, 
was entered upon the 8th day of March, 1897, and the lien of that judg- 
ment would continue for the period of five years from that date. Upon 
the 22d day of April, 1902, a little over five years after that judgment 
had been entered, and a few days after the lien had expired, the execu- 
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tors of Elias A. Smith, who had died upon the 9th day of October, 1900, 
issued a scire facias to revive that "judgment and continue its lien. 
Henry Summerhill put in an affidavit of defence and a plea, and the is- 
sue that is framed in this case and that you are trying is, whether this 
judgment has been paid or not. 

Upon the part of the defendant he alleges that, upon the 8th day 
of March, 1900, that he paid to Elias A. Smith the sum of $318, which 
was the amount due upon that judgment, and that Mr. Smith agreed to 
satisfy the judgment of record, or practically that. There is no con- 
tention whatever but what if the sum of $318 had been paid upon that 
day by Mr. Summerhill to Mr. Smith it would have paid the judgment, 
and interest in full, so far as judgment and interest are concerned ; and 
the only contention in this case is as to whether upon the 8th day of 
March, 1900, Henry Summerhill paid to Elias A. Smith the sum of 
$^18 as claimed by the defendant, or whether upon that date he paid to 
Elias A. Smith the sum of $18 as claimed by the plaintiff. Both plain- 
tiff and defendant agree in this case that upon the. 8th day of March. 
1900, that Henry Summerhill paid to Elias A. Smith some sum of 
money ; both admit that Mr. Summerhill was at Mr. Smith's- upon the 
evening of the 8th of March, 1900, and that he there paid him some 
monev to apply upon this judgment, the defendant alleging that the 
sum that he paid was $318, and the plaintiff alleging that the sum paid 
by Mr. Summerhill was $18. There is no controversy in this case, but 
what at that time the judgment was not due. and is not now due and 
collectable, that it had fourteen years to run from 1897. 

On the part of the defendant he has called William Summerhill, 
his son, and you heard his testimony as to what took place upon the 
evening of the 8th of March, 1900. T do not propose- to go over it in 
detail, because I might possibly misstate the evidence unintentionally 
and give you a wrong impression, but'T desire to call your attention to 
the evidence and ask you to remember it and give the interpretation 
that your memory, relying upon your memory, says is the proper inter- 
pretation to be given to the evidence given by these parties. He also 
has called Horace Ross, who testified that he was present, and what 
took place upon that occasion. He has also gone upon the stand him- 
self,- after the plaintiff in the case had called William H. Smith and 
Amy Smith, as to what took place on that day, and he has testified- in 
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this case and testified that he paid this amount of $318, -and as to what 
Mr. $mith said as to fixing up the docket, and also what Mr. Smith 
said as to getting the note and cancelling it or destroying it and giving 
it up to Mr. Summerhill. You have heard that testimony, gentlemen, 
and will give it the consideration that it is entitled to. 

On the part of the plaintiff they have called two witnesses who 
allege that they were present upon the evening of March 8, 1900, when 
Mr. Summerhill paid to Mr. Smith the money that was paid upon that 
occasion. They have called Mrs. Amy Smith, the widow of Elias A. 
Smith, and William H. Smith, the son of Elias A. Smith, and both 
testify that they were present upon that occasion and that the amount 
that was paid was $18 by Mr. Summerhill to Mr. Smith, and that Mr. 
Smith gave to Mr. Summerhill a receipt for the money that was paid. 
"Neither of them pretend to have seen that receipt at the time it was 
given, on the part of the plaintiff or upon the part of the defendant. 
No witness has testified that he saw. and read the receipt upon that 
occasion except Mr. Henry Summerhill, • the defendant in the case. 
These witnesses on the part of the plaintiff, Amy Smith and William 
■jHf. Smith, both testify that neither -William Summerhill nor Mr. Ross 
^were present upon that occasion when Mr. Summerhill paid the money 
over to Mr. Smith. Likewise Mr. Ross, Mr. William Summerhill and 
Mr. Henrv Summerhill al) testify that neither William H. Smith nor 
Mrs. Smith were present on that, occasion when Mr. Summerhill paid 
the -money that was paid on the 8th day of March 1900, to Elias 
A. Smith. 

Now, gentlemen, there is a conflict of testimony. We may as well 
say to you here that it is the duty of a jury to attempt to reconcile the 
testimony upon the side of both parties upon the theory that all wit- 
nesses are telling the truth, if it can be done. If, however, their testi- 
mony is so at yariance, so absolutely contradictory that you cannot 
possibly, reconcile it upon the theory that both are telling the truth, 
tljen you will consider the character and standing of the witnesses, yoii 
will consider the manner of their testifying, theif manner that they 
exhibited upon the stand as to willingness or unwillingness, as to zeal 
or otherwise, or as to anything else that may effect their credibility; 
you will consider the interest that they may have In testifying falsely, 
you will consider how far they are corroborated or contradicted by. 



LACKAWANNA JURIST. 371 

credible evidence in the case that you believe, and after considering all 
these things you will give the witness the preference, give the testimony 
of such witnesses your credence as you honestly and fairly believe are 
telling the truth and discredit those which you Relieve are testifying 
falsely! That is entirely a question for the jury to determine, which 
ones they will believe and which ones they will disbelieve; 

In addition to the testimony of these witnesses there are other 
circumstances in the case which have been given in evidence upon the 
part of the plaintiff and upon the part of the defendant as bearing upon 
this central point as to the payment of this money upon the 8th day of 
March, 1900. The defendant has called E. O. Dersheimer, of Wyoming 
County, who has come upon the stand here and testified that sometime 
in the early spring of 1900, he would think it was in the early portion 
of March, that Elias A. Smith rode one time with him from his home 
in Newton to the city of Scranton ; that as they were riding along he 
asked Mr. Smith how Mr. Summerhill was getting along with his pay- 
ments, and that Mr. Smith said tQ him that he had just paid him, or 
had paid him a short time before — perhaps he did nojt give the date 
that he had paid him — a note of three hundred dollars. I was careful 
to take down the words of Mr. Dersheimer, and I will give them to 
you as I have taken them down; "He rode to Scranton with me, he' 
told me Mr. Summerhill had paid him," that is Smith, "a note of $300, 
and he was going over \o Scranton to fix up the papers," and he said 
he put his hand upon his coat like that, "I am going oyer to Scranton 
to fix up the papers." I have no recollection that Mr. Dersheimer said 
that Mr. Smith said he had the papers in his pocket, but- he did say 
that he was going over there to fix up the papers. 

That, gentlemen, is the testimony so far as the defendant is con- 
cerned, as I remember it, as to the payment of this sum of money 
.upon the 8th day of March, 1900, except a receipt which was given by 
Elias A. Smith to Henry Summerhill upon that date, March ' 8, 1900, 
and upon which we will comment hereafter. 

On the part of the plaintiff, in addition to the evidence that has 
already been commented upon by me as to what took place at the date 
of this receipt,—- the two witnesses, William H. Smith and Mrs. Amy 
Smith, — they have also given in evidence by Curtis P. Smith, one of 
the executors, the fact that upon March 8, 1901, Henry Summerhill 
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paid to him the sum of $18, and that he gave Mr. Summerhill a re- 
ceipt therefor, and that the $18 was interest upon this judgment. This 
is the receipt : "Received from Henry Summerhill eighteen dollars for 
interest on judgment held by executors of the £. A. Smith estate 
against H. Summerhill. Curtis P. Smith, executor." And that at that 
time he claims that nothing was said about Mr. Summerhill having 
paid to Mr. Smith the amount of that judgment during the lifetime of 
Mr. Smith. They have also given in evidence the testimony of William 
H. Smith as to a declaration made by Mr. Summerhill upon that 
occasion, when Mr. Smith says he met Mr. Summerhill upon the door 
steps as he was coming out of the house after he had' paid this money, 
and that Mr. Summerhill said, "Will, I have paid the interest on that 
Judgment but didn't pay .the principal," at that time ; and he says too 
that Mr. Summerhill did not make any claim at that time, that he 
heard, that he had paid the judgment in the lifetime of Mr. Smith. 

They have also given in evidence the testimony of Layton Rosen- 
cranz, who testifies that sometime — I think in August, the latter part 
of the summer sometime, in 1900, some two or three months prior to 
the death of Mr. Smith, that he had been to Mr. Smith's trying to 
settle with Mr. Smith, and counsel commented upon that by saying to 
you that he had' settled with Mr. Smith. My recollection is that he 
had been up there trying to settle with Mr. Smith, but his health was 
so poor he wasn't able to settle ; and as he came back Mi*. Summerhill 
said to him, "They can't bother me,. I have nine or eleven years,'! I 
, can't remember which, several years, nine or eleven years, whatever he 
did say, "to pay them in." 

They also have given in evidence on the part of George F. Smith 
a declaration by Mr. Summerhill, after the death of his father, in which 
he says that Mr. Summerhill told him, in December 1900, that he 
owed the estate three hundred dollars, but he had eleven years to pay 
it in ; and he said he had paid the interest on that $300 on the 8th of 
March. And in August of the year following he also testifies that Mr. 
Summerhill told him the same thing in effect, that he owed the $300. 
His daughter Cynthia Smith also says she was along with him in 
August 1901, when Mr. Summerhill gave her a boquet of flowers, and 
the conversation was practically as testified to by Mr. Smith, that he 
owed the estate three hundred dollars, and would pay it 
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Now that, gentlemen, is the testimony upon both sides of this case, 
except some testimony as to declarations made by Mr. Ross which he 
denies, and a number of witnesses have been called here who testify 
that he did make those declarations. For instance they testify that 
Mr. Ross said on several occasions that the judgment against Mi\ 
Summerhill was all right, or words to that effect. Mr. Ross denies 
having said that,- but that is entirely for you. It is only for the purpose 
of going to the credibility of Mr. Ross ; you will consider whether these 
declarations contradict Mr. Ross in such a way as to show that his 
testimony is not to be believed under oath or what effect it would have 
upon his testimony. You remember that Mr. Ross in his testimony did 
not claim that he knew the amount of money that was paid by Mr.! 
Summerhill to Mr. Smith, or that he had any understanding or hearing 
anyone of them say upon what it was paid ; he didn't attempt to say 
any such thing; but he merely came in court here and testified to having 
seen Mr. Summerhill on that occasion pay to Mr. Smith some money 
which was placed out on the table in two piles, one pile he remem- 
bers there was $18 in, but he did not know how much was in the other, 
which was a larger pile, he wouldn't pretend to say, and did not hear. 
I only say that in order that you may understand how far the declara- 
tions go that were made by Mr. Ross, if you believe he .made them— 
and they seem to be testified to by a number of witnesses, that the 
Summerhill judgment was all right, — they would be a contradiction 
of what he has testified or) the stand here, as to having seen Mr. Sum- 
merhill pay Mr. Smith any money on March 8, 1900. 

Now, gentlemen, this testimony is entirely 'for you, as I have said. 
It is simply a question as to whether this judgment has been paid. 
It is incumbent upon the defendant, who alleges payment, to satisfy 
you by the weight of the evidence, not beyond doubt or anything of 
that kind, but simply by the weight of the evidence, that this judgment 
has been paid. It is incumbent upon*him,in other words, to satisfy 
you by the weight of the evidence in the case, considering all of the 
evidence in the case, that upon the 8th day of March, 1900, when this 
payment was made to Mr. Smith, which they all admit was paid him, 
that the amount that was paid was $318 instead of $18 as claimed by 
the plaintiffs. * 

Upon the 8th day of March, 1900, when this payment, whatever 
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it was, was made to Mr. Smith, Mr. Smith gave to Mr. Summerhill a 
receipt; and while there has been some comment .made by counsel in 
their opening as to some alteration or change in this receipt, or that it 
has been tampered with in some way, yet there is not a particle of evi- 
, dence in the case — and this receipt was admitted without any objection 
upon-4iie part of the plaintiffs — there is no evidence whatever to in any 
way change or vary that receipt, unless you find it from the appearance 
of the receipt itself, and that is for you; if there is any change in it, 
it is for you to say ; what it is I do not know. But this receipt reads 
like this: "Newton, No. 818, March 8, 1900. Judgment received in- 
terest $18. Eilas A. Smith." And then. at the left in figures with a 
dollar mark at the left $300. Ordinarily, gentlemen, a written instru- 
ment is for the court to interpret, and if there were no ambiguity about 
this receipt we should interpret it to you and tell you what in our 
opinion it meant. But it all depends upon how you construe this 
receipt as to whether it is a receipt for the judgment or 
whether it is a receipt for $18; and we leave that entirely 
to you under -the evidence in the case that we have alrady commented 
upon. Now, if when that was given he meant to say "No. 818 judge- 
ment, received interest $18, Elias A. Smith," then it would be a receipt 

* * » 

for $18, and the fact that the figures 300. with a dollar mark at the left 

are there, .would not in any way change the written evidence, if the 

written evidence is plain and clear. On the ether hand, if he meant to 

say, "Judgment received, interest $18, $300, Elias A. Smith," then it 

; is a receipt for the judgment and interest That is entirely a. question 

. for you to construe, and understand as to what that was. That is all 

. we have to say upon that. 

We have been requested to say to you on the part of the plaintiff : 

I. The judgment offered in evidence by the plaintiff is regular, 
and the presumption of law is that it has not been paid ; and unless the 
jury find that payment of the same had been made to Elias A. Smith, 
in March, 1900, from the .fair weight and the preponderance of the testi- 
mony, then the verdict of the jury must be in favor of the plaintiff. 

Answer of the Court : That, gentlemen, is almost exactly what are 
have said to you, except it is couched in little different words, and we 
affirm.it. 

II. I instruct you that the receipt offered in evidence dated March 
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8, 1900, must be construed, under the law, as receipt for eighteen 

dollars, for interest on judgment. 

Answer of the Court: That, gentlemen, we do not affirm, and do 
not say that it is not a receipt for eighteen dollars ; but we leave it to 
you entirely under the evidence that has been given ; and we say to you 
it is entirely from the standpoint that you view that receipt, and you 
will do it from the evidence in the case, from the receipt itself, as to 

what it means. As I said before, if it means "judgment received," then 
it means that the judgment was- paid; if it means "No. 818 judgment, 
received interest 18," then it is a receipt for $18. That is entirely for 
you. 

If you find upon that date Mr. Summerhill paid to Mr. Smith 
$318, you will simply say you find for the defendant. If you find that 
upon that date Mr. Summerhill paid to Mr. Smith the sum of $18, in- 
stead of $318, you will say you find for the plaintiff, and give him in- 
terest upon $300 from the 8th day of March, 1900, up to the present, 
and figure that in as the amount of your verdict. 



In the Court of Common Pleas of Lackawanna County, No. 525, May 

Term; 1902* 

RULE FOR A NEW TRIAL. 

George F. Smith, et al., Exrs. vs. Henry Summerhill. 

Under the Act of June 11, 1891, P. L. 287, a surviving parly becomes com- 
petent to- testify to a transaction which occurred in the lifetime of a 
deceased party, when some one present at that transaction had. been 
called by the executor of the deceased party. 

As a general rule written instruments are to be interpreted by the court, but 
where an- Instrument is ambiguous and by reason of such ambiguity 
must be interpreted largely by parol evidence, the matter is for the 
Jury. 

To warrant the court in granting a new trial upon the ground of after dis- 
covered evidence, such evidence should not only be very strong, but it 
must appear that due diligence was exercised to procure it for the 
trial. Such evidence must be material in object, and not merely 
cumulative, corroborative or collateral. 

REASONS FOR NEW TRIAL. 

The verdict in the foregoing case being in favor of the defendant 
the plaintiffs filed the following reasons for a new trial. 

First. — The learned trial judge should have construed the receipt, 
instead of submitting it to the jury for interpretation. 
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The force and effect as well as interpretation of a written instru- 
ment, are for the court. 

Dunn vs. Rothermel, 112 Pa., 272. \ 

The construction of a written instrument shall not be submitted 
to the jury ; it is exclusively the province of the court. 

Bryant vs. Hagerty, 8 J Pa., 256. 

Fisher vs. Moyer, 1/ W. N. C, 300. 

Middleton vs. Stone, in Pol, 589. 

In the case at bar, the receipt was for the interpretation of the 
court exclusively. 

We do not claim that the evidence of Ross et al., was not admissible 
to show what was .said and done at the time the money was paid, but 
our point is that the paper itself was for the construction of the court, 
and that the jury should have been told what its legal effect was. On 
the same point see First Green Ev. Section 277, and note two. 

Nellids vs." Coleman, 2d Out., 470. 

Second. — We contend Summerhill was incompetent, to testify in 
rebuttal notwithstanding the fact that some witnesses had been called 
on the- part of the plaintiffs to testify to the transaction between the 
defendant and Elias A. Smith. 

Third. — The evidence of the witnesses who were found by the 
plaintiffs after the trial is certainly of the most material character, and 
would have a manifest tendency to change the verdict if they were called 
at a subsequent trial. It also appears that the executors used due dili- 
gence in the endeavor to secure this testimony before the farmer trial. 
We have thus met the full requirements of the law with respect to the 
assignment of after discovered evidence as a ground for a, new trial. 

See : Stanton vs. Kemmerer, 5 Kulp 114. 

Norton vs. Breiterbach, 1 Pearson 46/. 

March vs. Moser, 1st Woodward 218. 

For these as well as the other reasons assigned, we respectfully 
' ask" that a new trial be granted in this case. 

Messrs. Vosburg & Dawson for plaintiffs. 

Messrs. John R. Jones & J. W. Carpenter for defendant. 

Opinion by Dunham, P. J., specially presiding. December 13, 1904. 

There are only three questions raised by the application for a new 
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trial in this case, that I consider necessary to discuss ; and I will mention 
them in the order they come to my mind, though this may not be the, 
order given in the petition for a new trial. 

The first one that occurred to me is, as to the action of the court in 
admitting the evidence of the 'defendant. Elias A. Smith died in the fall 
of 1900, and his widow and son testified to a transaction that took place 
on March 8, 1900, between Elias.A. Smith and Henry Summerhill, the 
defendant. Until some one was present at that occurrence had been 
called on the part of the plaintiff and testified to what had taken place 
at that time, no one doubts that Henry Summerhill was not a compe- 
tent witness, as his interests were adverse to that of the, executors of 
Elias A. Smith, and the transaction occurred in Mr. Smith's lifetime. 
But so soon as Amy Smith or William H. Smith was called and testi- 
fied to the transaction, then the surviving party, Henry Summerhill by 
virtue of the act June n, 1891, P. L. 287, became a competent witness 
and he would therefore be a competent witness to testify to the occur- 
rence testified to by Mrs Smith, unless the calling of William H. Smith 
by the plaintiff or the calling of William Summerhill and tyL r. Ross on 
the part of the defendant rendered him incompetent. I find nothing in 
the statute to indicate any such intention on the part of the lawmakers, 
and must conclude that when the defendant testified he was a com- 
petent witness as to matters testified to by him. Therefore I cannot 
sustain this reason for a new trial. 

The next reason I care to notice is the one alleging error irf the 
court in not interpreting the receipt of March 8, 1900, and in leaving to 
the jury the question as to what the parties intended by it. 

I am aware that; as a general rule, and in fact, in almost all. cases, 
written instruments are to be interpreted by the court. That it is for 
the court to inform the jury what a writing means^ and what are its ef- 
fects. In this case, however, the writing was admitted without question 
or objection. It was in the case and had to be passed upon by some one. 
Had there been no evidence of what took place at the time this receipt, 
was given,in all probability the court would have been compelled to have 
told the jury its effect. But the receipt was given at a time when five 
persons testify to being present; two swear positively that defendant- 
paid at that time eighteen dollars, two others as positively that defend- 
ant paid three hundred and eighteen dollars and one that eighteen* dol- 
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lars was paid and that considerable more was paid, but he was unable 
to say how much more. The receipt itself could as easily be read to 
be a receipt for the payment of the judgment, as* for the payment of 

the eighteen dollars interest. It was ambiguous and by reason of this 
ambiguity must be interpreted largely by the parol evidence given as 
to payment of money at that time and was therefore for the jury. In 
Beatty vs. Lycoming Ins. Co. 52 Pa. 456, J. Strong, says : "But if the 
ambiguity arise from extrinsic evidence as it does in .this case it must 
be solved by the jury." I am unable to see in what way, in justice and 
fairness to all parties I could have done differently in this case. Had a 
contract as indefinite as this receipt been introduced in a case, the court 
would be compelled, probably, to say to the jury, it should be disre- 
garded and could not be considered as it was so uncertain as to its 
meaning that it could not be of any use. 

The other question raised is as to after-discovered evidence. 

This suit had been pending for nearly two years at time • of trial. 
It had been tried once before, and it would seem that the evidence must 
be very strong. That the evidence now produced could hot have been 
learned of by due diligence. The plaintiff himself admits, that he asked 
one of the witnesses prior to the trial if he knew anything in regard 
to the payment of the note or judgment, and that he replied that all 
he knew was hearsay. Yet he did not follow this up to learn what he 
had heard. Had he done so, in all probability he would have learned 
of the evidence sought-, from the two witnesses. I feel that due dili- 
gence required him^to make this inquiry, and that therefore it is not 
shown that by the exercise of due diligence the evidence could and 
would not have been known before trial. 

Then, too, one of the rules laid down by all authorities upon tfcis- 
question is that the evidence must be material in object, and not merely 
cumulative and corroborative, or collateral. Cynthia Smith and George 
F. Smith both testified to declarations of 31 r. Summerhill of almost 
similar character. 

For these reasons I feel that I must discharge this rule for a new 
trial after careful and thorough consideration. 



A ring for the finger, although an article of personal adornment, is 
held, in Salabes vs. Sastelberg (Md.) 64 L. R. A. 800, to be a proper 
subject for a chattel mortgage. 



LACKAWANNA JURIST. 379 

In the Court of Quarter Sessions of Lackawanna Comity No. 28, April 

Sessions, 1903. 

RULE FOR DISCHARGE FROM CUSTODY. 
Tn Re: Petition of County Commissioners for the Discharge of 

Michael Roche. 

The responsibility under the Act of 6th of May, 1887, relating; to the dis- 
charge of prisoners without proceedings under the insolvent law, in 
the first instance, rests with the county commissioners. The act leaves 
the matter finally in the discretion of the court who may make the' 
order "upon such terms as. the court may impose." 

Mr. C. C. Donovan, County Solicitor, for plaintiffs. 

Mr. D. J. Reedy- for defendant. 

Opinion by Edwards, P.. J., January, 1905. 

The prisoner, Michael Roche, was convicted of the offense of ob- 
taining money under. false pretences. He was sentenced to pay a fine 
and costs and to make restitution of the money obtained from the 
prosecutor. The defendant admitted that he received the money, but 
he claimed 'that the substitution of one lot for another as security was 
an honest mistake. . While we agreed with the jury in their verdict, we 
decided when sentence day came to give the defendant the opportunity 
to rectify the mistake, or, in other words, to be honest. He was, there- 
fore, sentenced to pay a fine and costs and to make restitution. 

After the prisoner had been in custody only fifteen days his at-; 
torney presented the petition of the county commissioners praying for 
the discharge of the prisoner on payment of the fine. We declined 
to make the order at the tirne the petition was presented because to do 
sq would be in effect to nullify the sentence. The petition was pre- 
sented under the act of 6th of May, 1887, relating to the discharge of 
prisoners without proceedings under the insolvent law. The responsi- 
bility of carrying out the provisions of this act in the first instance rests 
with the county commissioners. It rests in their discretion whether or . 
no in any particular case the relief provided by the act should be al- 
lowed. The statute was not intended to operate as a genera] jail de- 
livery in all cases. Its purpose is to relieve the county and not convicts. 
After a petition under the statute is presented ; or, in other words, after 
the commissioners have exercised their discretion, it does not- follow 



380 LACKAWANNA JURIST. 

that the order of discharge shall be made as a matter of course. The 
act leaves the matter finally in the discretion of the court who may 
make. the order "upon such terms as said court may impose." The 
court may refuse the order of discharge and compel the convict to pro- 
ceed under the insolvent law ; or, it may impose other terms in making 
the order. We know of no reason why the order should not provide 
that the convict shall not be discharged until he has-been in custody 
a certain length of time. It does not follow that because a person 
would be entitled to be discharged under the insolvent laws that he is, 
therefore, entitled to his discharge under the act of 1887 when, a 
petition under that a^t is presented. In one case he is entitled to his 
discharge as a matter of right; in the other case, only as a matter of 
grace or discretion. 

Applying these principles to the case at bar we feel that in the 
exercise of proper judicial discretion the order of discharge should now 
be made. The prisoner was sentenced on October 22, 1904, and the rule 
to show cause why he should not be discharged on the petition of the 
commissioners was granted November 7, 1904. The prisoner has 
been in custody since that time. While we consider that the punish- 
ment suffered by him has been incommensurate with the gravity of the 
offense of which he was convicted, nevertheless, we feel constrained 
at this time to order his discharge. The rule is made absolute. 



The right to assess a succession tax at the death of the testator 
upon the corpus of the estate is denied in People vs. McCormick (111.) 
64 L. R. A. 775, where the property is devised in trust which shall con- 
tinue for a period of twenty years, during which time annuities shall 
be paid to certain persons named, among whom the estate shall be dis- 
tributed at the expiration of that period if they are alive at that time, 
and, if they are not alive, among persons whom they shall appoint and 
certain persons named by the testator, under a statute authorizing a tax 
against a person who "shall become beneficially entitled, in possession 
or expectancy, to any property or income thereof/' when the tax rate 
differs according to the relationship to the testator of the person who 
ultimately becomes entitled to the property. 
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